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MEMORANDUM AND ORDER

McLaughlin, J. Decenber 12, 2007

The plaintiff, a former Postal Service enpl oyee, worked
at the Bulk Mail Center in Northeast Philadel phia. He was fired
in 2002 for the articul ated reasons of chronic | ateness and
absenteeism He alleges that the United States Postal Service
di scrim nated against himon the basis of race and sex, in
violation of Title VIl of the Cvil R ghts Act of 1964. The
plaintiff also clainms that he was harassed and retaliated agai nst
for his conplaints about the discrimnation, that the defendant
violated his rights under the Fam |y and Medi cal Leave Act, and
that his rights under Merit Systens principles and his due
process rights have been vi ol at ed.

The def endant has noved for sunmary judgnent. The
Court will grant summary judgnent on the discrimnation and
retaliation clains under Title VII because the plaintiff has not
stated a prinma facie case of discrimnation or retaliation. The

Court will grant summary judgnent on the FM.A cl ai m because the



plaintiff was not entitled to FMLA | eave on the dates he cl ains
and because the decision of the Adm nistrative Judge in the Merit
Systens Protection hearing was not arbitrary and capricious. The
Court wll grant summary judgnent on the plaintiff’'s Merit
Systens, and due process clains because the decision of the

Adm ni strative Judge in the Merit Systens Protection hearing was

not arbitrary and capri ci ous.

Facts

The Court views the record in the light nost favorable
to the plaintiff.* The follow ng facts are undi sput ed.

The plaintiff, Kent Neely, is an African-Anmerican nale.
He worked for the defendant, the United States Postal Service
(“USPS"), at the Bulk Mail Center in Northeast Phil adel phia,
starting in Cctober 1994. The USPS issued the plaintiff a
proposed Notice of Renoval on February 4, 2002, followng a
fourteen-day suspension for failure to maintain a regular
schedul e and a long history of discipline for absenteei sm and

tardi ness. Menorandum of Law in Support of Defendant’s Motion

. On a notion for summary judgnent, a court nust view the
evi dence and draw reasonabl e inferences therefromin the |ight
nost favorable to the party opposing sunmary judgnent. See,

e.d., Anderson v. Liberty Lobby, Inc., 477 U S 242, 255 (1986).
Summary judgnent is proper if the pleadings and other evidence on
the record “show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R GCv. P. 56(c).
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for Sunmary Judgnent Ex. 1, Neely Dep. Tr. at 16, 19; Ex. 30.°2

The USPS uses a system of progressive discipline.
Di scussions and letters of warning are foll owed by a seven-day
suspension, a fourteen-day suspension, and then renoval. USPS
supervi sors have a good deal of discretion in initiating
discipline. Cerks like the plaintiff report to a Supervisor of
Di stribution Operations (“SDO); each SDO reports to a Manager of
Distribution Operations (“MDJ). In each instance of discipline,
an SDO i ssues the discipline, and a higher |evel supervisor
reviews and concurs in any discipline greater than a letter of
warning. Def’'s. Br. Ex. 3, Holnes Dep. Tr. at 61; Ex. 2, Bates
Dep. Tr. at 22, 28-30; Oral Arg. Tr. at 12-16, Sept. 27, 2007.

The plaintiff frequently filed grievances after he
recei ved discipline, which sonetinmes resulted in the discipline
bei ng w thdrawn or reduced on condition that he was not cited for
ot her discipline problens for a period of tinme. A chronol ogy of
the plaintiff’s disciplinary history foll ows.

On January 26, 1996, the plaintiff received a Letter of
Warning for failure to maintain a regular schedul e i ssued by
Supervisor Bill Harper, a white male. Def’s. Br. Ex. 1, Neely
Dep. Tr. at 72-73.

On May 3, 1997, the plaintiff received a Letter of

Warning for failure to maintain a regular schedul e i ssued by

2 Hereafter “Def’s. Br.”



Supervi sor Howard Rl ey, an African-Anerican nmale. The plaintiff
filed a grievance, and the parties agreed that the letter would
be reduced to a discussion if the plaintiff had fewer than three
unschedul ed | atenesses in a three-nonth period. [d. Ex. 6.

On Novenber 1, 1997, the plaintiff received anot her
Letter of Warning for failure to maintain a regular schedul e
issued by M. Riley. The plaintiff filed a grievance, and the
settl enment provided that any absences between the date of the
letter of warning and the date of settlenent would not be used in
future discipline. 1d. Ex. 8.

On June 30, 1998, the plaintiff received a seven-day
suspension for failure to maintain a regular schedul e i ssued by
Supervi sor Donna Hall, an African-Anmerican female. The plaintiff
filed a grievance that went through the arbitrati on process, and
the arbitrator upheld the discipline. [d. Ex. 10.

On January 22, 1999, the plaintiff received a fourteen-
day suspension for failure to maintain a regular schedul e i ssued
by Supervisor Donna Hall, an African-Anerican female, with Sinona
Brickers, an African-Anerican female, concurring. The plaintiff
filed a grievance and the suspension was rescinded. 1d. Ex. 12.

On Cctober 27, 1999, the plaintiff received a Letter of
Warning for failure to maintain a regular schedul e i ssued by
Supervisor Maria Diaz, a Hspanic female. The plaintiff filed a

gri evance; the settlenent provided that the letter of warning



woul d be reduced to a discussion in six nonths if not cited in
further discipline. [d. Ex. 14.

On March 8, 2000, the plaintiff received a seven-day
suspension for failure to maintain a regular schedul e i ssued by
Maria Diaz, wth Joe Bates, a white male, concurring. The
plaintiff filed a grievance; the settlenent provided that
suspensi on woul d be reduced to letter of warning in six nonths if
not cited in further discipline. 1d. Ex. 16.

On Septenber 14, 2000, the plaintiff received a
fourteen-day suspension for failure to maintain a regular
schedul e i ssued by Maria Diaz, with Joe Bates concurring. The
plaintiff filed a grievance, and the settlenent provided that
suspensi on woul d be expunged if the plaintiff becane regular in
attendance and there was no further discipline prior to June 1,
2001. 1d. Ex. 18.

On January 13, 2001, the plaintiff received a fourteen-
day suspension for failure to maintain a regular schedul e i ssued
by Supervisor Neel Holnes, an African-Anerican male, with Eil een
Ansuini, a white female, concurring. The suspension |isted
thirty-two absences or incidences of | ateness between Septenber
6, 2000, and January 3, 2001. The plaintiff filed a grievance,
and an arbitrator upheld the discipline at a grievance hearing.
Id. Ex. 20.

On June 7, 2001, the plaintiff filed a conplaint with



t he EEOC, conpl ai ning that he had been discrim nated agai nst on
the basis of race when he received the January 13, 2001,
suspension. Adm nistrative Judge Jose Perez held a hearing on
the EEO claim and on August 21, 2002, found that the plaintiff
had not established a prima facie case of race discrimnation.
The plaintiff appealed the ruling, and the EEOCC affirned Judge
Perez’ s decision on Septenber 23, 2003. 1d. Ex. 21; Ex. 23; Ex.
24.

The plaintiff did not serve the 2001 fourteen-day
suspension until January 19, 2002, through January 31, 2002. He
was |ate for work on February 2, 2002, his first day back after
the suspension. During the year between when he received the
suspensi on and when he served the suspension, the plaintiff had
ei ghty-three unschedul ed absences. 1d. Ex. 27; Ex. 28.

On February 4, 2002, supervisor Neel Holnmes had a “day
incourt” with the plaintiff to discuss his absences. Although
M. Hol nes excused nine of the absences, he issued a Notice of
Proposed Renoval based on sixteen other absences in the previous
four nonths. FErnestine CGeary, an Acting Manager of Distribution
QOperations and an African-Anerican female, concurred. The
plaintiff responded through his union representative. On Mrch
28, 2002, after considering the plaintiff’s response and his
disciplinary record, MDO Joe Bates issued the Letter of Decision

officially renoving the plaintiff fromthe USPS. 1d. Ex 30; Ex.



31.

The plaintiff appealed the renoval decision to the
Merit Systens Protection Board (“MSPB”) on May 2, 2002. In the
appeal, he clained that he: had been discrimnated agai nst on
the basis of race and sex, had been sexually harassed, had been
retaliated against for his harassnment and di scrim nation
conplaints, and had his Famly and Medi cal Leave Act (“FMA")
rights abused. Adm nistrative Judge Mchael Rudisill held a
hearing on July 17, 2002, and on Septenber 1, 2002, found that
the plaintiff was not entitled to FMLA | eave and that he had not
established his clains of race discrimnation or retaliation.
The plaintiff appealed, and the MSPB denied his petition for
review. 1d. Ex 32; Ex. 33; Ex. 34.

The plaintiff’s race discrimnation clainms are founded
on his contention that two of his white coll eagues at the Bul k
Mail Center, Joe Masterson and Ron Dever, who had simlar or
wor se discipline records, were treated nore leniently. The USPS
fired M. Masterson after the plaintiff was renoved; M. Dever
still works at the Bulk Mail Center. Plaintiff’s Menorandum of
Law in Opposition to Defendant’s Mtion for Sunmary Judgnent at
13; Ex. 4, Bates Dep. Tr. at 114.3

The facts supporting the plaintiff’s gender

di scrimnation and harassnent clains are less clear. In January,

3 Hereafter “Plf’'s. Qpp.”
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2002, the plaintiff sent two letters to Al exander Lazaroff, a
Phi | adel phia District Manager at the USPS, conpl aini ng about
sexual harassnment fromtwo of his female supervisors, Maria D az
and Sinmona Brickers, during 1997 through 1999. |In each letter
the plaintiff described a warmrelationship with romantic
potential that ended when he inforned each woman t hat he was not
interested in a romantic relationship. There is no suggestion
that any such romantic relationship was desired; neither wonman
ever made a pass at the plaintiff or asked himout on a date.
The plaintiff alleges that after he told themof his |ack of

i nterest, each woman began to treat hi mpoorly, issuing unfounded
disciplinary notices. Def’'s. Br. Ex. 25; Ex. 26; Oral Arg. Tr.
at 31-32, Sept. 27, 2007.

The letters formthe basis of the plaintiff’s
harassnent, gender discrimnation, and retaliation clains.
However, it does not appear that any of the supervisors involved
in the dismssal decision knew about the letters at the tine of
the plaintiff’s renoval. Rather, the plaintiff argues, the
i nappropriate discipline issued by the two wonen played an
inportant role in the progressive discipline that led to his
dismssal. Diaz and Brickers put the plaintiff on “energency
pl acenent” and recomended that he receive a fitness for duty
eval uation, respectively. He contends that “Diaz and Brickers

engaged in a continuous effort to harass, discipline and



ultimately set up a situation where Neely could be renoved,

si nply because he was not interested in any romantic relationship
wth either of them” Def’s. Br. Ex. 34 at 39-40; PIf’'s. Opp. at
21; Ex. 1, Ex. 3.

The plaintiff further grounds his retaliation clains in
his frequent grievances and conplaints wthin the USPS and his
EEO filings, as well as conplaints to outside officials. On
August 30, 1999, the plaintiff was placed on energency unpaid
| eave due to m sconduct arising out of an altercation with a
supervi sor and another clerk. He conplained to Congressman Chaka
Fattah’s office, and one of Representative Fattah' s aides
i nterceded on his behalf. According to the aide, there was not
enough evidence to warrant a renoval, and the plaintiff returned
to work after twenty-five days, on Septenber 24, 1999. On
Septenber 8, 1999, the plaintiff filed another EEO conpl ai nt,
foll owed by conplaints to the USPS Ethical Conduct Oficer, the
USPS Board of Governors, the United States Conm ssion on Cvil
Ri ghts, his union, and the President of the United States. The
plaintiff contends that he received discipline within a “very
short period of time” after these conplaints. He also cites an
e-mail from Joseph Marquis, a |labor relations officer at the
USPS, to Joseph Bates and Sinona Brickers, on January 4, 2000.
The e-mail said “We need to deal with [Neely] every time and cone

away Wth a progressive step. Not get frustrated and let it pass



then try to nail [him nonths later.” Def’'s. Br. Ex. 25; PIf.’s
Opp. Ex. 13; Ex. 1; Ex. 14; Ex. 109.

The plaintiff also clains that the USPS violated his
rights under the FMLA by denying himleave for certain days when
he was eligible. He suffered fromchronic sinusitis and sl eep
apnea, conditions protected under the FMLA, and had a doctor’s
certification that he woul d need | eave. The USPS requested
recertification, which the plaintiff did not provide. PIf’s.

Opp. Ex. 41; Ex. 56; Ex. 57; Ex. 58; Ex. 60.

1. Analysis

The plaintiff’s clainms are: 1) race discrimnation
under Title VII of the Gvil R ghts Act of 1964; 2) gender
discrimnation under Title VII; 3) harassnent on the basis of
race and/ or gender under Title VII; 4) retaliation under Title
VIl1; 5) violations of his rights under the Fam |y Medical Leave
Act; 6) discrimnation on the basis of race and/ or gender and
retaliation under nerit systens principles; 7) retaliation for
whi stl ebl owi ng under nerit systens principles; and 8) violations
of due process under nerit systens principles.

The Court will grant summary judgnment in favor of the
def endant on the discrimnation, harassnment, and retaliation
cl ai rs because the plaintiff has not nmade out a prima facie case

of discrimnation or retaliation. The Court will grant summary
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judgnment in favor of the defendant on the FMLA cl ai ns because the
plaintiff was not entitled to FMLA | eave on the dates he cited
and the Adm nistrative Judge’ s decision as to one of the dates
was not arbitrary and capricious. The Court will grant summary
judgment in favor of the defendant on the remaining nerit systens
cl ai ns because the Adm nistrative Judge’s decision on these

i ssues was not arbitrary and capri ci ous.

A. Count_1: Race Di scrimnation

Count | of the conplaint alleges that the defendant
violated Title VIl by discrimnating against the plaintiff on the
basis of his race. He clains that the USPS s decision to fire
himwas racially notivated, and that any non-racial reasons USPS
provi des are fal se and pretextual.

Title VII claimanalysis is laid out in MDonnel

Douglas v. Green, 411 U S. 792 (1973). The plaintiff nust first

establish a prima facie case of discrimnation. A plaintiff can
establish a prima facie case of race discrimnation by show ng
that: 1) he is a nenber of a protected class; 2) he was subject
to an adverse enploynent action; and 3) simlarly situated
menbers of other racial classes were treated nore favorably or
that other circunstances exist that give rise to an inference of

unl awful discrimnation. Jones v. School Dist. of Phila., 198

F.3d 403, 410-12 (3d Gir. 1999).
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If the plaintiff can establish a prima facie case, then
the burden shifts to the defendant to articulate a legitimte,
nondi scrim natory reason for the chall enged enpl oynent acti on.
| f the defendant can do so, then the burden shifts back to the
plaintiff to show that the defendant’s articul ated reason is
actually a pretext for discrimnation. 1d. at 410. To defeat
summary judgnent, the plaintiff nust “point to sone evidence,
direct or circunstantial, fromwhich a factfinder could
reasonably either 1) disbelieve the enployer’s articul ated
legitimate reasons; or 2) believe that an invidious
di scrimnatory reason was nore likely than not a notivating or

determ native cause of the enployer’s action.” Fuentes v.

Perskie, 32 F.3d 759, 764 (3d Cir. 1994). Fuentes “places a

difficult burden on the plaintiff.” Kautz v. Met-Pro Corp., 412

F.3d 463, 467 (3d Cr. 2005).

The parties do not dispute that the plaintiff has nade
out the first two elenents of a prima facie case of race
discrimnation. The plaintiff is a nenber of a protected class
and he was subject to an adverse enpl oynent action when the USPS
removed him They disagree as to whether the plaintiff raises an
inference of discrimnation. The plaintiff argues that the USPS
treated white clerks who had | at eness problens nore favorably
than the plaintiff. The defendant contends that it renoved the

plaintiff for chronic | ateness and absenteeism in accordance
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with its progressive discipline procedures, and that the white
enpl oyees cited by the plaintiff are not simlarly situated. The
Court agrees that the two other enployees are not simlarly
situated and that the plaintiff’s situation does not give rise to
an inference of discrimnation.

The plaintiff contends that the USPS disciplined him
nore severely than two white enpl oyees, Ronald Dever and Joseph
Mast er son, whose conduct was worse than the plaintiff’s. Dever
and Masterson, like the plaintiff, were assigned to Tour Three at
the Bulk Mail Center. The three nen had simlar attendance
probl ens (| ateness and absenteeismleading to letters of warning
and suspensions, sone of which were settled). Masterson received
seven suspensions of seven or fourteen days between 1997 and
2002, and was renoved fromthe USPS on April 13, 2004, after
failing to conply wwth a | ast chance agreenent. Dever received
five suspensions of seven or fourteen days between 2000 and 2004.
He still works at the USPS. The two nmen often m ssed nultiple
hours of their shifts, or entire shifts. The plaintiff often
received discipline for being mnutes late. PIf’'s. Opp. Ex. 4,
Bates Dep. Tr. at 100.; Ex. 2, Neely Dep. Tr. at 110, 172; Ex.

50; Ex. 51; Ex. 52; Ex. 53.

The plaintiff argues that the three clerks are

simlarly situated: they were all assigned to Tour Three at the

Bul k Mail Center, NMDO Bates was the nmanager for all three nen,
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Joseph Marquis was the | abor relations representative responsible
for all BMC enpl oyees, and they had simlar attendance probl ens.
The plaintiff acknowl edges that the three had different imedi ate
supervisors (SDOs) but contends that all significant disciplinary
actions required concurrence by an MDO  For the plaintiff,
Dever, and Masterson, that MDO was often Bates. |d. Ex. 4, Bates
Dep. Tr. at 100, 114; Ex. 20, Marquis Dep. Tr. at 29-34, 57-58;
Ex. 24; Ex. 46; Ex. 47.

The defendant argues that the plaintiff, Dever, and
Masterson were not simlarly situated. In the USPS the SDO
initiates all discipline; the MDOis only involved as a
concurring official and cannot propose discipline. SDOs have a
great deal of discretion in initiating discipline and settling
conplaints: there is no set rule at the USPS about how many
absences subject an enployee to a particular |evel of discipline
or how much a settlenment can reduce a disciplinary offense. Neel
Hol mes, the plaintiff’s supervisor at the tinme of his fourteen-
day suspension and renoval, was never the supervisor for Dever or
Masterson. |n addition, MDO Bates was not the concurring
official on the plaintiff’s fourteen-day suspension or on his
removal . Bates did approve the notice of proposed renoval after
it had been issued by M. Holnes and concurred in by Earnestine
Geary. PIf’s. Opp. Ex. 42.

The defendant al so contests the plaintiff’s

14



characterization of Dever and Masterson’s disciplinary probl ens
as far nore severe than the plaintiff’s. The plaintiff was
di sciplined ten times between 1996 and 2002, M. Dever was
di sci plined nine tinmes between 1995 to 2004, and M. Masterson
was disciplined nine tinmes between 1997 and 2004. Def’s. Br. Ex.
3, Holnes Dep. Tr. at 88; Ex. 1; Ex. 6; Ex. 8; Ex. 10; Ex. 12;
Ex. 14; Ex. 16; Ex. 18; Ex. 19; Ex. 20; Ex. 30; Ex. 31; PIf’s.
Br. Ex. 50; Ex. 51; Ex. 52.

The anal ysis of whether soneone is simlarly situated
to the plaintiff “requires the court to undertake a fact-
intensive inquiry on a case-by-case basis rather than in a

mechani stic and i nflexi ble manner.” NMnaco v. Am Gen. Assurance

Co., 359 F.3d 296, 305 (3d Cir. 2004). 1In addition to job
function and seniority |level, the Court nmust exam ne "ot her
factors relevant to the particular workplace.” [d.

The identity and role of the supervisor is a key part
of this inquiry. Decisions made by different supervisors about
different enpl oyees are not usually conparabl e enough to raise an
i nference of discrimnation. Supervisors may exercise their

discretion differently. Taylor v. Procter & Ganble Dover W pes,

184 F. Supp. 2d 402, 410 (D. Del 2002), aff’'d 53 Fed. App’' x 649
(3d Cir. 2002). See Radue v. Kinberly-dark Corp., 219 F.3d 612,

617-18 (7th Gr. 2000) (observing that a determ nation whether

two enpl oyees are simlarly situated “normally entails a show ng
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that the two enpl oyees dealt with the sane supervisor”); Ware v.
Erank, 1990 WL 14478 at *4 (E.D. Pa. Feb. 15, 1990) (“In order to
be simlarly situated, other enployees nmust have reported to the
sane supervisor as the plaintiff, nust have been subject to the
sane standards governi ng perfornmance eval uati on and di scipline,
and nust have engaged in conduct simlar to the plaintiff’s,

W t hout such differentiating or mtigating circunstances that
woul d di stinguish their conduct or the appropriate discipline for

it.” (quoting Mazzella v. RCA dobal Commicns, Inc., 642 F. Supp.

1531, 1547 (S.D.N. Y 1986))).

The plaintiff argues that the identity of the
supervisor is not the dispositive factor; rather, it is the
identity of the decision nmaker. According to the plaintiff, MO
Bates was the primary decision maker in the discipline for the
plaintiff, Dever, and Masterson. |In the supervisory structure at
the USPS, however, direct supervisors have a great deal of
discretion in initiating discipline. Al though an MDO nust sign
of f on severe discipline, that does not nmake the MDO the primary
deci sion maker; rather, it is the SDO who nmakes the primary
di sci plinary decisions. Neel Holnmes, the SDO who initiated both
the final suspension and the plaintiff’s renoval, never served as
ei ther Dever or Masterson’s supervisor. He never initiated
di sci pli ne agai nst them and was never involved in the grievance

process with them MO Bates oversaw twelve SDOs, three nmail
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flow controllers, and 250 enpl oyees on Tour 3 at the Bul k Mai
Center. His concurrence in sone of the discipline received by
several Tour Three enpl oyees does not make himthe primry
deci si on maker or supervisor for purposes of decidi ng whether
Dever and Masterson are simlarly situated to the plaintiff.
Def’s Br. Ex. 3, Holnes Dep. Tr. at 88; Ex. 2, Bates Dep. Tr. at
22.

Because of the ampunt of discretion afforded to
supervisors in initiating discipline and the fact that Dever and
Mast erson had different supervisors than the plaintiff, the
plaintiff has not shown that Dever and Masterson were simlarly
situated to him The discipline the three nen received is not
“sufficiently conparable to raise an inference of
discrimnation.” Taylor, 184 F. Supp. 2d at 410.

The record has not shown that other circunstances exi st
that give rise to an inference of unlawful discrimnation. Jones

v. School Dist. of Phila., 198 F.3d 403, 410-11. The plaintiff

knew that comng to work on tinme was a job requirenent, but he
frequently canme in late or mssed shifts without an excuse. At
the tinme he received his second fourteen-day suspension in
January of 2001, the plaintiff had received discipline for
failure to maintain a regular schedule at |east eight tines. The

plaintiff’s long and poor disciplinary history and the fact that
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hi s supervisor was al so African Anerican* conbine to defeat his
claimthat his dismssal fromthe USPS gives rise to an inference
of race discrimnation. Def’'s. Br. Ex. 1, Neely Dep. Tr. at 77-
78.

The plaintiff has not made out a prima facie case of
race discrimnation, and the Court will grant summary judgnent to

t he def endant.

B. Count 11: Gender Di scrimnation

The defendant has noved for sumrmary judgnent on the
plaintiff’s gender discrimnation claimon two grounds: first,
that the plaintiff has failed to exhaust his admnistrative
remedi es; and second, that the plaintiff fails to make out a

prima facie case of gender discrimnation.

1. Exhausti on

The plaintiff’s conplaint did not specify which events

4 Neel Hol mes, the supervisor who issued the plaintiff’s
final suspension and renoval orders, is African American.
Al though the fact that a supervisor is a nenber of the sane
protected class as the plaintiff does not preclude a successful
discrimnation claim it substantially weakens any inference of
di scrimnation. See Rhodes v. Guiberson G| Tools, 75 F.3d 989,
1002 (5th Gr. 1996) (finding that a decision nmaker who was the
sanme race as the plaintiff “considerably underm ned the
probability that race was a factor”); Burch v., WDAS AM FM No.
Cv. A 00-4582, 2002 W. 1471703 at *7 (E.D. Pa. June 28, 2002);
Dungee v. Northeast Foods, Inc., 940 F. Supp. 682, 688 n.3
(D. N J. 1996).
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were the foundation of his gender discrimnation clainms. The
defendant’ s summary judgnent brief addressed both the plaintiff’s
suspensi on on January 13, 2001, and the plaintiff’s renoval on
February 4, 2002. The defendant argued that the plaintiff had
not exhausted his renmedies as to the 2001 suspensi on because he
conpl ai ned only of race discrimnation, not gender
discrimnation, in his EEO conpl aint about the suspension. The
plaintiff clarified at oral argunent that his gender
discrimnation claimis based only on his renoval in 2002, not on
the 2001 suspension. Therefore, the Court wll |ook at the 2002
removal , but not the 2001 suspension, in considering sunmary
judgnent on the plaintiff’s gender discrimnation clains. O al
Arg. Tr. at 27-29, Sept. 27, 2007; PIf’'s. Opp. Ex. 35; Ex. 43;
Def’'s. Br. Ex. 22; Def’s. Reply Br. at 4; 29 C.F.R § 1614.105(b)
(2006) .

The plaintiff has filed a “m xed case” that involves an
adver se personnel action and alleges discrimnation under Title
VI1, which can be brought directly to the MSPB. 5 U.S.C. § 7702

(2000); Discenza v. England, G v. No. 05-2660, 2007 W. 150477 at

*6 (D. N.J. Jan. 17, 2007). He could have pursued an EEO
conplaint, but was not required to. Although Adm nistrative
Judge Rudisill did not address the plaintiff’s gender
discrimnation clains in his decision, the plaintiff did include

a reference to these clains in his initial conplaint. He wote
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that the docunents he submtted were “evidence for ny sex and
race discrimnation. | have been the victimof unfair treatnent
by a femal e manager and femal e supervi sor just because | w shed
not to pursue a romantic involvenent. This has for years left ne
open to other hostile actions by their friends, especially those
in mnagenent.” Plf’'s. Br. Ex. 49; Ex. 43.

The “paraneters of the civil action” are set by the
scope of the investigation which can “reasonably be expected to

grow out of the charge of discrimnation.” Doe v. Kohn Nast &

Gaf, P.C, 866 F. Supp. 190, 196 (E.D. Pa. 1994) (quoting

Ostapowi cz v. Johnson Bronze Co., 541 F.2d 394, 398-99 (3d Grr.

1976)). The plaintiff’s allegations of sex discrimnation in his
MSPB conpl aint are mninmal, but are enough to have exhausted his
adm ni strative obligations.

2. Gender Di scrimnation

Li ke clains of race discrimnation, gender

discrimnation clains are anal yzed under the MDonnell Dougl as

burden-shifting framework. The plaintiff nust set forth a prinma
faci e case of gender discrimnation by establishing that he was
1) a nmenber of a protected class; 2) qualified for the position;

and 3) that soneone not in the protected class was treated nore

favorably. Scheidemantle v. Slippery Rock Univ., 470 F.3d 535,
539 (3d. G r. 2007). The burden then shifts to the defendant to

provide a legitimte, non-discrimnatory reason for the adverse
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enpl oynment action. |f the defendant neets that burden, the
plaintiff nmust denonstrate that the proffered reason is nerely a
pretext for discrimnation. 1d.

The plaintiff does not allege that Neel Hol nes,
Ernestine Geary, and Joseph Bates (the three supervisors involved
in issuing his renoval notice) based his renobval on gender
di scrim nation or harassed hi m because of his gender. Rather, he
clainms that two of his previous supervisors, Sinona Brickers and
Maria Diaz, discrimnated against himon the basis of sex when
t hey issued himdiscipline, and that the USPS s decision to
suspend and then renove the plaintiff was based upon the prior
progressive disciplinary notices issued by the two wonen. The
plaintiff clains that he had told Diaz and Brickers that he did
not want a romantic relationship with either of them and that
his rejection spurred them both to issue unfounded discipline.
Plf's. Opp. Ex. 2, Neely Dep. Tr. at 39, 42; Ex. 1; Ex. 3.

The plaintiff cites several cases for the proposition
that the discrimnatory notives of a co-worker or supervisor may
“taint” the ultinmte decision made by soneone el se largely on the

i nput of that supervisor. Delli Santi v. CNA Ins. Cos., 88 F. 3d

192, 200 (3d Gr. 1996); Abrans v. Lightolier, 50 F.3d 1204, 1214

(3d Gr. 1995). However, the plaintiff has not provided any
evi dence suggesting that either Diaz or Brickers had any input at

all into the decision to renove him Although the two wonmen nmay
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have issued discipline against the plaintiff when they were his
supervisors, the plaintiff never denies being |ate or absent on
t he days when he received discipline for failure to miintain a
regul ar schedule. The plaintiff has not established a prim
faci e case for gender discrimnation, nor has he provided any
evi dence that underm nes the defendant’s contention that the
plaintiff was fired for repeated | ateness and absenteei sm

The Court grants summary judgnent to the defendant on

gender discrimnation.

C. Count 111: Har assnent

In a claimrelated to his discrimnation clains, the
plaintiff alleges that he was “subjected to severe and pervasive
harassnment from his supervisors on the basis of his race and/or
gender” and that this harassnment led to a hostile work
environment. Am Conpl. 1 33, 34. To state a claimunder Title
VIl for a hostile working environnment, a plaintiff nust establish
that: 1) he suffered intentional discrimnation because of his
race or gender; 2) the discrimnation was severe or pervasive; 3)
the discrimnation detrinentally affected him 4) the
discrimnation would detrinentally affect a reasonable person in
that position; and 5) the existence of respondeat superior

l[tability. Jenson v. Potter, 435 F.3d 444, 449 (3d G r. 2006).

The plaintiff’s allegations are simlar to those in his
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gender discrimnation clains, nanely that he was harassed by
Maria Diaz and Sinona Brickers after he told each woman that he
did not want a romantic relationship wwth her. The plaintiff
clains that they issued nunerous unfounded disciplines, carefully
timng the discipline so that a previous disciplinary series
coul d not be expunged. Although both Diaz and Brickers had been
assi gned el sewhere in the Post Ofice, both wonen returned to
Tour Three just before the plaintiff was renoved. The plaintiff
clainms that he contacted Brickers and requested that D az not be
hi s supervisor, but that Brickers resfused. PIf’'s. Opp. at 23;
Ex. 2, Neely Dep. Tr. at 284-85; Ex. 25; Ex. 26.

The plaintiff also clainms that he was subject to
harassnment on the basis of race because white enpl oyees (Dever
and Masterson) received nore | enient discipline than he did,
whi ch created a hostile environnment that had an adverse inpact on
the ternms and conditions of his enploynent. 1d. at 25; Ex. 30.

The plaintiff has not made out a prima facie case of
harassnment as to either gender or race. He cannot identify any
conduct “sufficiently severe or pervasive to alter the conditions
of [his] enploynent and create an abusive working environnent.”

Harris v. Forklift Sys., Inc., 510 U. S. 17, 21 (1993). He does

not all ege harassnent by either Brickers or D az after 1999, and
nei t her woman was hi s supervi sor between 2000 and 2002. Their

connection wth his renoval is tenuous. The plaintiff’s claim
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that he suffered harassnent based on race is belied by the fact
that for the period surrounding his final suspension and renoval
hi s supervisor was also African Anerican. |In addition, he cannot
show i ntentional discrimnation based on either race or sex.
Def’s. Br. Ex. 25; Ex. 26.

The Court will grant sunmary judgnment to the defendant

on the harassnent claim

D. Count |V: Retaliation Under Title VII

Count 1V of the conplaint alleges that the defendant
retaliated against the plaintiff for filing grievances and
conplaints inside and outside of the USPS and for his EEO cl ai ns.

The McDonnel |l Dougl as burden-shifting franework al so applies to

the plaintiff’s retaliation claim See Shell enberger v. Sunmt

Bancorp, 318 F.3d 183, 187 (3d Cr. 2003); Krouse v. Am

Sterilizer Co., 126 F.3d 494, 500-01 (3d Gr. 1997).

A plaintiff can make a prima facie case of retaliation
by showing that: 1) he engaged in protected activity; 2) he
suffered a materially adverse action (i.e., one that “well m ght
have di ssuaded a reasonabl e worker from maki ng or supporting a
charge of discrimnation”); and 3) that there was a causal
connection between the protected activity and the adverse action.

See Burlington N. & Santa Fe Ry. v. Wite, 126 S. C. 2405, 2415

(2006); Cardenas v. Massey, 269 F.3d 251, 263 (3d G r. 2001).
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The plaintiff clainms that he was subjected to unfair
harassnment and di sci pline and that he opposed these activities by
filing grievances and adm nistrative conplaints. The parties do
not di spute that sonme of the plaintiff’s conplaints were
protected activities or that the renoval was an adverse action.
The defendant contends that the plaintiff cannot establish a
causal connection between the two, and that there is no evidence
that its legitimte, non-retaliatory reason for its actions is
pretext. The Court agrees.

To prove a causal connection, a plaintiff nust show
that the protected activity had a “determ native effect” on the

enpl oyer’s decision to termnate him Wodson v. Scott Paper

Co., 109 F.3d 913, 932 (3d Gr. 1997). Tenporal proximty
bet ween an enpl oyer’s know edge of protected activity and an
adver se enpl oynent action can establish causation, but the

proximty nust be “very close.” dark County School Dist. v.

Breeden, 532 U. S. 268, 273 (2001). Even considering the evidence

in the light nost favorable to the plaintiff, he has not shown

that his grievances and conpl aints had a determ native effect.
The plaintiff clainms that the tenporal proximty

bet ween his conpl aints and the defendant’s adverse actions shows

this causal connection. He cites many instances where a

conplaint was foll owed by discipline: on June 1, 1999, the

plaintiff filed an EEO conpl ai nt and on August 30, 1999, Brickers
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put himon energency placenent; in Septenber of 1999 he filed EEO
and discrimnation conplaints and on Cctober 27, 1999, he
received a letter of warning; in January of 2002 he conpl ai ned of
sexual harassnent and filed an EEO conpl ai nt about his suspension
and on February 4, 2002, he was fired. PIf’s Opp. Ex. 11; EX.

10; Ex. 12; Ex. 14; Ex. 16; Ex. 1; Ex. 3; Ex. 24; Ex. 40.

The Court acknow edges that there are short spans of
time between the plaintiff’s protected activity and his receiving
di scipline. However, it is hard to see how this would not be the
case, given the frequency of the plaintiff’s absences, the
frequency with which he received discipline, and the frequency
with which he filed grievances and conplaints. The causation the
plaintiff establishes seens to run the other way: he was |ate,
his | ateness pronpted discipline, the discipline pronpted a
conplaint or a grievance.

The plaintiff also cites an e-mail sent from | abor
relations officer Joseph Marquis to MDOs Bates and Brickers on
January 4, 2000. Marquis wote “We need to deal with [ Neely]
every tinme and cone away with a progressive step. Not get
frustrated and let it pass then try to nail [hin] nonths |ater.
|’d like to neet, talk and plan . . . .” Although the nessage
expresses frustration with the plaintiff, it is dated two years
before the plaintiff was fired and cones froma | abor relations

of ficer who had nothing to do with initiating the discipline the
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plaintiff received and played no role in his renoval. PIf’s.
Opp. Ex. 19; Ex. 4, Bates Dep. Tr. at 88; Ex. 20, Marquis Dep.
Tr. at 137; Ex. 21, Brickers Dep. Tr. at 50.

Even if the plaintiff could establish a causal
connection between his conplaints and his firing, he cannot
establish that the defendant’s reason for firing himwas
pretextual: he never denies that he was |ate or absent on the
days cited in the letters of warning and suspensions. He has not
proffered evidence fromwhich a finder of fact could reasonably
ei ther disbelieve the enployer’s reason or believe that an
i nvidious discrimnatory reason was nore |likely the enployer’s
notivation. Fuentes, 32 F.3d at 764. The defendant is therefore
entitled to sunmary judgnment on the plaintiff’s retaliation

claim

E. Count V: Fam |y and Medi cal Leave Act

The plaintiff clainms that the defendant has interfered
with his rights under the Fam |y and Medical Leave Act (“FM.A")
by i nappropriately denying himFMA | eave. He argues that the
USPS s decision to termnate his enploynent was based in part on
at | east one day — January 7, 2002 — when the plaintiff was
| ate but for which he was entitled to FMLA protection. In
addition, he clains that the defendant declined to provide him

with FMLA | eave on certain dates when he was eligible: March 3,
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2001, Decenber 5, 2001, January 2, 2002, and January 7, 2002.

The Court finds that the plaintiff’'s claimfor March 3, 2001, is
barred by the FMLA's statute of limtations; that the plaintiff
was not entitled to FMLA | eave on Decenber 5, 2001, and January
2, 2002; and that Admnistrative Judge Rudisill’s MSPB deci sion
that the plaintiff was not entitled to FMLA | eave on January 7,
2002, was not arbitrary and capricious. The Court grants sunmary
judgnent to the defendant on Count V.

The plaintiff clainms that the defendant interfered with
his FMLA rights. To assert an interference claim a plaintiff
must show that: 1) he was entitled to FMLA | eave; 2) that an
adverse action by the enployer interfered with his right to take
that | eave; and 3) that the enployer’s adverse action was rel ated
to the exercise or attenpted exercise of his FM.A rights.

Metzler v. Fed. Hone Loan Bank of Topeka 464 F.3d 1164, 1180

(10th Gr. 2006). The plaintiff has not established that he was
entitled to FMLA | eave.

The FMLA all ows an enpl oyer to require nedical
certification for an enpl oyee’s serious health condition, and
allows recertification under certain circunstances. The
plaintiff took FMLA | eave intermttently for chronic sinusitis.
Enpl oyers face some restrictions on requesting recertification
for FMLA | eave taken intermttently: “[T]he enployer nmay not

request recertification in less than the m ni mum peri od specified

28



on the certification as necessary for such | eave, unless .
The enpl oyer receives information that casts doubt upon the
continuing validity of the certification.” 29 CF.R 8§
825.305(a), 825.308(b)(2), (c)(3) (2006); PIf's. Opp. Ex. 60.

The plaintiff requested FMLA | eave on March 3, 2001.
The statute of limtations for an FMLA claimis two years, unless
the violation is wllful, in which case it is three years. 29
US C 8 2617(c)(1), (c)(2) (2000). The plaintiff comrenced this

case when he filed an in forma pauperis notion on December 5,

2003. Unless the defendant’s denial of the plaintiff’'s FM.A
claimwas willful, his claimas to that date is tine barred.?

On March 17, 2001, the USPS sent the plaintiff a letter
notifying himthat his FMLA certification was inconplete and that
he needed to provide nedical certification within fifteen days.
On April 5, 2001, the USPS issued a nenorandum notifying the
plaintiff that he had failed to provide the nedical certification
inthe allotted tinme and that his FM.LA request woul d be deni ed.
The only nedical certification in the record is dated July 27,
2001, four nonths after the plaintiff’s March 3, 2001, request.
Al though the plaintiff may be entitled to an inference that he

had a certification at that tinme, he is not entitled to an

5 The Suprene Court’s standard for wllful ness is whether
“the enpl oyer either knew or showed reckless disregard for the
matter of whether its conduct was prohibited by the statute.”
Trans Wirld Airlines, Inc. v. Thurston, 469 U S. 111, 113 (1985).
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inference that the defendant willfully violated the FMLA when it
denied his request for | eave based on an inconpl ete nedi cal
certification. Nothing in the record suggests that the defendant
acted knowi ngly or with reckless disregard when it denied the
request. The Court does not reach the question of whether the
defendant violated the plaintiff’s FMLA rights when it denied his
March 3, 2001, request for FM.LA | eave because the claimis tinme
barred. PIf’'s. Opp. Ex. 56; PIf’'s. Opp. Ex. 60.

The plaintiff also requested FMLA | eave on Decenber 5,
2001, and January 2, 2002. For each request he received a
menor andum from t he def endant (on January 3, 2002, and January
24, 2002, respectively) informng himthat he had been notified
of the requirenent to provide nedical certification within
fifteen days and that he had failed to do so, and that the
requested date was not FMLA protected. PIf’'s. Opp. Ex. 57; Ex.
58.

The plaintiff argues that the defendant was not
entitled to request recertification after the plaintiff had filed
his nedical certification dated July 27, 2001. That
certification said that the plaintiff’s sinusitis was a chronic
condition that could incapacitate himfor one to three days per
epi sode, with episodes occurring one to three tines per nonth.
The plaintiff would be reevaluated in twelve nonths and was

schedul ed for routine exam nations every three nonths. PIf’s.
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Opp. Ex. 60.

The FMLA does not allow an enpl oyer to request
recertification in less than the m ni num period specified on the
certification. It is unclear whether the plaintiff is arguing
that this period is three nonths or twelve nonths, but the Court
does not need to reach this point, because an exception to the
m ni mum period applies when “the enpl oyer receives information
t hat casts doubt upon the continuing validity of the
certification.” 29 CF. R 8 825.308(b)(2), (c)(3) (2006). The
def endant had information that cast doubt upon the continuing
validity of the plaintiff’s nmedical certification and was
entitled to request recertification, which the plaintiff refused
to provide. Therefore, the defendant acted appropriately when it
denied the plaintiff’s clains for FMLA | eave on Decenber 5, 2001,
and January 2, 2002.

The plaintiff clainmed FMLA | eave on days when he was
late (the plaintiff was 2.7 hours |ate on Decenber 5, 2001,
according to the USPS Absence Analysis). Nothing in the
plaintiff's certification addressed potential tardiness; rather,
the certification said that the plaintiff could be incapacitated
for one to three days per episode. Robert Cantz, the FM.A
coordi nator for the USPS, spoke with M. Neely and told himthat
his nedical certification was insufficient to provide

justification for FMLA | eave when the plaintiff was late for work

31



and asked himto submt a recertification that covered tardiness.
The plaintiff refused. Def’'s. Br. Ex. 28; Ex. 37, Cantz Dep. Tr.
at 47-48, 65; PIf’'s Br. Ex. 60.

The plaintiff’s | ateness was a chronic problem and he
provi ded numnerous explanations for his tardi ness. Supervisor
Neel Hol mes took notes fromhis “day in court” with the plaintiff
on February 4, 2002. The plaintiff provided the follow ng
reasons for his tardiness over a five-nonth period; sonme of the
reasons are repeated nmultiple tinmes: traffic, accident on |-95,
el ection day, religious services, doctor’s appoi ntnment, Arny-Navy
gane, and physical therapy. Def’'s Br. Ex. 29.

The plaintiff’s chronic |ateness and the fact that his
medi cal certification did not address potential tardiness were
enough to cast doubt upon the continuing validity of the
plaintiff's certification and entitle the defendant to ask for a
recertification. The plaintiff did not conply with the rules
governing FMLA | eave, and therefore was not entitled to receive
FMLA | eave for his absences on Decenber 5, 2001, and January 2,
2002. ¢

6 The plaintiff contends that the USPS has acknow edged
error in its denial of FMLA | eave on these dates because of a
settl ement brokered by the Departnent of Labor after the
plaintiff’s renoval. 1In the settlenment, an attorney for the USPS
agreed to give the plaintiff FM.A | eave for Decenber 5, 2001,
January 2, 2002, and January 7, 2002. The Court is not bound by
this settlenment. The Court has performed its own anal ysis of the
plaintiff’s clains and has found that the defendant was entitled
to deny FMLA | eave on Decenber 5, 2001, and January 2, 2002.
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The plaintiff also clains that he was entitled to FMLA
| eave on January 7, 2002. Adm nistrative Judge Rudi sil
addressed this claimin his Merit Systens Protection Board
decision. He held that the plaintiff “was not entitled to FMLA
| eave and thus was properly charged with failing to maintain a
regul ar schedule, i.e., lateness, on January 7, 2002" and that
even assum ng that the plaintiff did have FMLA | eave on t hat
date, “the agency’s charge would still be sustained because the
appel l ant stipulated that he was | ate on the other 14 dates
listed in the charge.” PlIf’s. Oop. Ex. 49, at 5.

The plaintiff argues that his current claimis one of
interference, rather than a direct claimof an FM.LA viol ation,
and that Judge Rudisill did not address his interference claim
However, the plaintiff acknow edges that Judge Rudisill held
“that the Defendant did not inproperly deny Plaintiff FM.A | eave
on January 7.” PlIf’s. Supp. OQop. Br. at 6. The plaintiff is not
entitled to two bites at the apple on his claimto FM.A | eave on
January 7, 2002. Judge Rudisill’s MSPB deci sion governs this
claim

The Court reviews the MSPB' s decision on this claim

under an arbitrary and capricious standard. Cohen v. Austin, 861

F. Supp. 340, 342 (E.D. Pa. 1994). Judge Rudisill thoroughly

reviewed the evidence in the record and evaluated the credibility

Plf's. Br. Ex. 41.
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of the witnesses, finding that the plaintiff’'s testinony about
his FMLA clains was “incredible” while the testinony of the USPS
W tnesses was “straightforward” and “consistent with other record
evidence.” Plf’'s. Br. Ex. 49, at 4. The plaintiff disagrees
with Judge Rudisill’s conclusions but does not dispute any of his
specific findings or cite to the admnistrative record to support
his assertion that Judge Rudisill is wong. The Court upholds
Judge Rudisill’s MSPB decision as to the denial of the
plaintiff’s FMLA cl ai mon January 7, 2002.

The Court grants summary judgnent to the defendant on

the plaintiff’s FM.A cl ai ns.

F. Counts VI, VII, and VIIl: Discrimnation and
Retaliation under Merit Systens Principles and
Violation of Due Process

In Counts 6 and 7 the plaintiff clainms that he was
subject to discrimnation and retaliation under Merit Systens
principles and the Gvil Service Reform Act of 1978 (" CSRA").
The CSRA provides for judicial review of MSPB decisions. 5
US. C 8 7703 (2000). Where a plaintiff alleges discrimnation,
he may seek relief in District Court, which nust apply a de novo
standard of review to the MSPB decision on those clains. 5
US. C 8 7703(c) (2000). In a mxed case, where the plaintiff
al so has non-di scrimnation clainms, the Court reviews the MSPB

deci sion under an arbitrary, capricious, or abuse of discretion
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standard. Cohen v. Austin, 861 F. Supp. 340, 342 (E.D. Pa.

1994) .

The Court has already granted sunmary judgnent to the
defendant on the plaintiff’'s race and gender discrimnation
clains; no additional analysis is required here. Summary
judgnent is hereby granted to the defendant in Count 6.

In Count 7 the plaintiff clainms that the USPS
retaliated agai nst himfor whistleblow ng under Merit Systens
principles. He asserts that Adm nistrative Judge Rudisill did
not consider two conplaints — an EEO conpl aint from June 2001
and a conplaint to the Department of Labor in Decenber, 2002 —-
when he concluded that the plaintiff’s conplaints did not play a
role in the renoval decision. This Court has already considered
and rejected the plaintiff’s retaliation clains. The Court finds
that the Adm nistrative Judge’'s analysis of the plaintiff’s many
ot her conplaints and his conclusion that the USPS woul d have
taken the sanme action even without the plaintiff’s conplaints is
not arbitrary, capricious, or an abuse of discretion. Summary
judgment is granted to the defendants as to Count 7.

In Count 8 the plaintiff clains that his due process
rights were violated because he was not provided with enough
notice or opportunity to renedy his disciplinary situation. He
clains that the Adm nistrative Judge failed to consider “rel evant

factors” in ruling whether the plaintiff received due process,
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such as whether the plaintiff had enough tine after the
arbitrator’s decision upholding his January 13, 2001, suspension
to fix his absenteeism Plf’s. Qop. at 43. The progressive
nature of the discipline the plaintiff received in his years with
the USPS neans that the plaintiff had many opportunities to
reform The Court finds that the Adm nistrative Judge’s deci sion
that the plaintiff received due process is not arbitrary,
capricious, or an abuse of discretion. Summary judgnent is

granted to the defendant as to Count 8.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENT W NEELY ) ClVIL ACTI ON
V.
UNI TED STATES POSTAL SERVI CE ; NO. 03-6566
ORDER

AND NOW this 12th day of Decenber, 2007, upon
consi deration of the defendant’s notion for summary judgnent
(Docket No. 26), the plaintiff’s opposition, the defendant’s
reply, and supplenentary briefing fromboth parties, and after
oral argunent on Septenber 27, 2007, IT IS HEREBY ORDERED t hat
the notion is GRANTED for the reasons stated in the acconpanying
menor andum

Judgnent is entered for the defendant and agai nst the

plaintiff. This case is closed.

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




