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Before the Court is a notion to conpel the FBI to

produce an unredacted copy of a nmenorandum previously produced to

Petitioner in redacted form The FBlI opposes the notion,

arguing, first, that this Court |acks jurisdiction over the

di spute and, second, that even if the Court can decide the

matter, it should not grant the notion. The Court concl udes that

it does have jurisdiction to decide the notion and that the

nmoti on shoul d be deni ed.

BACKGROUND
Roderi ck Johnson was convicted of the first-degree
nmur der of Jose Bernard Martinez in the Berks County Court of
Common Pl eas and sentenced to life inprisonnment. The testinony
of George Robles played an inportant role in Johnson’s
conviction. Johnson’s petition for habeas corpus all eges that at

| east one of the police officers investigating the Martinez



murder had a corrupt relationship with Robles, who was heavily
involved in illegal drug activities. Johnson clains that Robles
testified agai nst hi mbecause of Robles’ relationship with the
police. 1In essence, he wished to guarantee preferenti al

treatnent for hinself and his drug gang and he sought to do so by
of fering the police evidence agai nst Johnson.

The habeas petition clains that, on July 14, 2003,
Robl es made statenents indicating that the Commopnweal th possessed
excul patory evidence that had not been previously produced to
Petitioner. This evidence is as follows: Robles was in a group
called the Nyte Life dique (“NLC), in which he was known as
“Ganmbi no.” The NLC enabl ed Robles to “run the streets for a
nunber of years.” Robles renmenbered snoking marijuana with
Crimnal Investigator (“Cl”) Angel Cabrera in the presence of C
Bruce Dietrich. Robles had an ongoing corrupt relationship with
menbers of the Reading police force and he had a corrupt notive
to assist the police by testifying agai nst Johnson.

Johnson’s PCRA petition was acconpani ed by affidavits
from George Robles, Edwin Ruiz (a relative of Robles), and two
defense investigators who claimto have been threatened by
Robl es. Johnson al so submtted the affidavit of Joseph Thornton,
a defense investigator who interviewed Berks County Chief County
Det ective Joseph Staj kowski. Staj kowski provided support for the

assertion that Detectives Cabrera and Dietrich were involved in



drug trafficking; Johnson argued that Stajkowski’s statenent
corroborated Johnson’s claimthat Robles had a corrupt

relationship with the police.

1. JOHNSON S MOTI ON TO COWPEL

Johnson noves to conpel the FBI's conpliance with a
subpoena i ssued on January 31, 2007. The subpoena requested FB
records related to George Robl es or docunenting investigations or
conpl aints about Bruce Dietrich and other named investigators
fromthe Reading Police Departnent. See Ex. 10, Pet.’s Mot. to
Conpel (doc. no. 68). In response to the subpoena, the FB
produced two docunents, only one of which is in dispute now It
is a nmenorandum dated January 2, 1990; it discusses a police
i nvestigation involving one or nore Reading police officers. The
docunent was redacted to elimnate the nanes and identifying
i nformation of individuals who were not nanmed in Johnson’s
subpoena. See Ex. 11, Pet.’s Mit. to Conpel.

Petitioner noves to conpel production of an unredacted
copy of the January 2, 1990 nenorandum In response, the FB
rai ses two objections. First, the FBI argues that this Court
| acks jurisdiction to decide this discovery dispute because
petitioner failed to bring a separate action seeking review of a
final agency decision under the Adm nistrative Procedures Act

(“APA"), 5 U S.C. 8 701 et seq. Second, the FBI argues that,
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even if this Court may decide the instant dispute, Johnson has
failed to establish that his need for an unredacted copy of the

menor andum out wei ghs the privacy concerns raised by the FBI

A. Juri sdiction

The Court has jurisdiction to determne this discovery
di spute; petitioner need not file an ancillary proceedi ng under
t he APA.

Court of appeals that have considered the issue agree
that sovereign imunity does not prevent the enforcenent of a
subpoena i ssued by a federal court against the federal governnent

or its agencies.! To the contrary, courts have concl uded t hat

! The FBlI cites U S. ex rel. Touhy v. Ragen, 340 U.S. 462
(1951), in support of its assertion of inmunity from conpul sion
to testify. However, Touhy does not provide the asserted
immunity. In Touhy, the Court exam ned the validity of a Justice
Departnent regul ation that provided that no DQJ enpl oyee woul d
produce docunents in response to a subpoena w thout prior
approval fromthe Attorney CGeneral. The Court held that the
regul ation was a valid exercise of the Attorney General’s power,
pursuant to 5 U S.C 8§ 22, to “prescribe regulations not
inconsistent with the law for ‘the custody, use and preservation
of the records, papers and property appertaining to the
Department of Justice.” 340 U S. at 469 (citing the Housekeeping
Statute, 5 U.S.C. §8 22). Justice Frankfurter’s concurrence
specifically enphasized that the Court’s decision did not reach
the issue of whether the Attorney General hinmself m ght be imune
froman order conpelling the production of information. Instead
the Court held only that an enpl oyee, faced with the choi ce of
ei t her di sobeying a court order to produce a docunent or
di sobeying his superior’s order to withhold the docunent, would
not be held in contenpt if he opted to obey his superior. See
US. v. Gn. Elec. Co., 197 F.3d 592, 595-96 (2d G r. 1999)
(rejecting the exact argunent nmade by the FBI regarding the
meani ng of Touhy; holding that the Touhy Court “specifically
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t he APA wai ves sovereign immunity when the relief sought fromthe
federal governnent is other than nonetary relief, for exanple,
when the relief sought is the production of information. See

Linder v. Calero-Portocarrero, 251 F.3d 178, 181 (D.C. Gr. 2001)

(“sovereign immunity is not a defense to a third-party

subpoena”); U.S. EPA v. Gen. Elec., 197 F.3d 592 (2d Gr. 1999)

(sanme); COVBAT Corp. v. Nat’'l Sci. Found., 190 F.3d 269, 274 (4th

Cir. 1999) (sane); Exxon Shipping Co. v. U S. Dep’'t of Interior,

34 F.3d 774 (9th Cr. 1994) (sane); Myore v. Arnmour Pharm Co.,

927 F.2d 1194 (11th Cr. 1991) (exercising jurisdiction over
chal | enge to cabinet departnent’s refusal to produce docunents
requested by third-party subpoena).

Courts further agree that a notion to conpel or notion
to quash provides an appropriate context for the consideration of
a discovery dispute arising in a federal case in which the

Government is not a party. In General Electric, the Second

Circuit held that a party seeking to enforce a subpoena against a

non-party federal agency may do so via notion to conpel. 197
F.3d at 598-99. “[A] separate action . . . does not provide the
excl usive opportunity for judicial review.” |d. In other words,

the Second Circuit explicitly rejected the FBI's argunment that

declined to consider the question of whether the appropriate
deci si onmaker could refuse altogether to produce the subpoenaed
docunents); More v. Armour Pharm Co., 927 F.2d 1194, 1197 (9th
Cir. 1994) (interpreting Touhy as allow ng departnent head to
regul at e enpl oyees’ production of docunents).
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Johnson nust file a separate action. QOher courts, while not
explicitly addressing the question of whether a party nust file a
separate action, have proceeded to adjudi cate discovery disputes
between a party and a non-party governnent entity w thout

requiring the party to file a separate action. See, e.qg., Moore,

927 F.2d 1194; Linder, 251 F.3d 178; Mskiel v. Equitable Life

Assurance Soc’y, 1999 W. 95998 (E.D. Pa. Feb. 24, 1999).

The FBI relies on Davis Enterprises v. U.S. EPA 877

F.2d 1181 (3d G r. 1989), for the proposition that Johnson nust
bring a separate action to challenge the FBI's refusal to conply
with his subpoena. However, the FBI's reliance on Davis is

m splaced. In Davis, private honmeowners filed a class action in
Pennsyl vani a state court against Davis Enterprises and ot her
corporations for danmage caused to the plaintiffs’ honmes by a
gasoline spill. The defendants sought testinony from an EPA
enpl oyee regarding the results of tests conducted by the EPA
after the spill. Wen the EPA refused to allowits enployee to
be deposed in the state court matter, the defendants filed suit
against the EPA in federal court, alleging that the refusal to
all ow the deposition was an abuse of discretion. The Eastern
District of Pennsylvania and the Third Crcuit reviewed the

di scovery dispute in the context of the separate action,
ancillary to the suit for which discovery was sought. However,

this was necessary because the di scovery request originated in



state court; without a separate action, the federal courts had no
invol venent in or jurisdiction over the state court discovery
di sput e.

Because Davis arose out of a state court litigation, it
has no bearing on whether a separate action is necessary to

review a discovery dispute arising in a federal case.

B. St andard of Revi ew

The question of what standard a court should apply in
reviewi ng an agency’s refusal to conply with a subpoena is
unsettled. The Third Crcuit has not yet considered the
guestion. The Fourth and Eleventh Crcuits review the agency’s
deci sion under the APA's arbitrary and capricious standard
because the APA contains the waiver of sovereign imunity that

allows review of the decision at all. COVSAT Corp., 190 F. 3d

269; Moore, 927 F.2d at 1198. On the other hand, the D.C. and
Ninth Crcuits conduct an anal ysis under Federal Rule of Cvil
Procedure 45, balancing the interests favoring disclosure agai nst
the interests asserted agai nst disclosure. Linder, 251 F.3d at
181-82; Exxon, 34 F.3d at 780. The Second Crcuit initially
adopted the arbitrary and capricious standard, but, on

reconsi deration, vacated its decision and reserved the question

for the future. Gen. Elec., 212 F. 3d at 689-90, anending 197

F.3d 592 (2d Gr. 1999).



The Court need not decide this question today. As
described belowin Section Il.C., even if the Court adopts the
| ess deferential Rule 45 analysis, the notion to conpel will not

be grant ed.

C. Merits

The notion to conpel will be denied. Johnson has
failed to show that his need for the redacted information is so
great as to 1) nmake the FBlI's refusal to release the information
arbitrary and capricious or 2) outweigh the legitimte concerns
rai sed by the FBI under a Rule 45 anal ysis.

Assum ng wi thout deciding that a Rule 45 anal ysis
governs, Johnson is not entitled to the redacted information.
Rul e 45 provides that a court nmay quash a subpoena if it
“requires disclosure of privileged or other protected matter, if
no exception or waiver applies” or if it “subjects a person to
undue burden.” Fed. R Civ. P. 45(3)(A)(iii), (iv). The FB
argues that the redacted information is protected by the Privacy
Act because it discloses the nanes and ot her identifying
informati on of persons unrelated to Johnson’s petition.

The Privacy Act provides that “[n]o agency shall
di sclose any record . . . to any person . . . except pursuant to
a witten request by, or with the prior witten consent of, the

i ndi vidual to whomthe record pertains, unless disclosure of the



record would be . . . pursuant to the order of a court of
conpetent jurisdiction.” 5 U S.C. 8§ 552a(b)(11). “The Privacy
Act . . . does not create a qualified discovery privilege .

Nor does the Act create any other kind of privilege or bar that
requires a party to show actual need as a prerequisite to

i nvoki ng discovery.” Laxalt v. Mdatchy, 809 F.2d 885, 888

(D.C. Gr. 1987); Wakhee v. Norton, 621 F.2d 1080, 1082 (10th

Gir. 1980) (sane); Javir v. U.S., 84 F.RD. 612, 614 (S.D.N.Y.

1979) (sane); Forrest v. U.S., 1996 W 171539, at *2 (E.D. Pa.

Apr. 11, 1996) (sane).

However, the Privacy Act’'s protection of certain
information is still relevant to a court’s exercise of discretion
in resolving discovery disputes. Statutory protections for
certain information “refl ect a congressional judgnent that
certain delineated categories of docunents may contain sensitive
data which warrants a nore considered and cautious treatment. In
t he context of discovery of governnent docunents in the course of
civil litigation, the courts nust accord the proper weight to the
policies underlying these statutory protections, and .
conpare themw th the factors supporting discovery in a
particular lawsuit.” Laxalt, 809 F.2d at 889.

The di sputed nenorandum appears to state that an
i ndi vi dual approached O ficer Dietrich in an attenpt to sel

Dietrich cocai ne because the woul d-be seller believed Dietrich to



be corrupt. Apparently Dietrich knew the individual from
chi | dhood, but described their relationship as solely one of
exchanging greetings in public. At sone point, Dietrich agreed
to respond favorably if he was approached again; he would try to
set up a purchase. A plausible interpretation of the nmeno is
that Dietrich reported the incident to his superiors as soon as
he was approached about buying drugs and that his invol venent was
part of a legitimte investigation. George Robles is not
mentioned in the nmeno at all.

It is unlikely that the redacted nanes are relevant to
Johnson’s petition. The basis of Johnson’s petition is an
all egedly corrupt relationship between Robles and the Readi ng
police officers who investigated Johnson’s cases. However,
Robl es is not even nmentioned in the FBI neno - Johnson offered no
reason to believe that the individuals nanmed in the nmeno had any
connection to Robles or would know anyt hi ng about Robl es’
relationship with the police. Johnson’s attorneys argued that
Johnson shoul d be able to contact the persons nanmed in the neno
to determ ne, for exanple, why the woul d-be seller believed
Dietrich to be dirty. However, wth no suggestion that the
sel |l er knew Robles and nothing in the nmeno to show that the
seller’s information about Dietrich had any basis in fact,
conpel ling production of the nanes in the nmeno woul d be indul gi ng

Petitioner in a fishing expedition.
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The notion to conpel will be denied. An appropriate

order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RODERI CK JOHNSON, : Cl VIL ACTI ON
: NO. 04- 2835
Petiti oner,
V.
JEFFREY BEARD ET AL.,

Respondent s.

ORDER

AND NOW this 10TH day of Decenber 2007, it is hereby
ORDERED t hat Petitioner’s notion to conpel the FBI’s production

of an unredacted copy of the January 2, 1990 nenorandumis

DENI ED

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



