I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LA LI BERTE, LLC : Cl VIL ACTI ON
. :
KEATI NG BUI LDI NG CORP
V.
ROVAN MOSAI C AND TI LE CO., :
et al. : NO. 07-1397

VEMORANDUM

Bartle, C. J. Decenber 11, 2007
Plaintiff La Liberte, LLC ("La Liberte"), has sued
def endant Keating Buil ding Corporation ("Keating") for breach of
contract, breach of inplied warranty, and breach of express
warranty in connection with work Keating perfornmed at a hotel
owned by La Liberte. Thereafter, Keating filed a third-party
conpl aint against its subcontractors, Roman Mosaic and Tile
Conmpany ("Roman"), Voegel e Mechanical, Inc. ("Voegele"), Shannon
Pl astering and Drywal | Corporation ("Shannon"), as well as
agai nst the subcontractors' respective sureties, Fidelity and
Deposit Conmpany of Maryland ("Fidelity"), United States Fidelity
and Guaranty Conpany ("USF&G'), and The Hartford Fire Insurance
Conmpany ("Hartford").
Before this court are the notions of USF&G and Hartford
to dismss the third-party conplaint agai nst them pursuant to

Rul e 12(b)(6) of the Federal Rules of Civil Procedure for failure



to state a clai mupon which relief can be granted. USF&G and

Hartford contend that Keating' s clainms against themare untinely.

l.
For present purposes, we accept all well-pl eaded

allegations in the conplaint as true. Cal. Pub. Enployees' Ret.

Sys. v. Chubb Corp., 394 F.3d 126, 143 (3d Gr. 2004) (citation

omtted). Under Rule 12(b)(6), a claimshould be dism ssed only
where it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto
relief. 1d. W may consider "the allegations contained in the
conplaint, exhibits attached thereto, and matters of public

record." Beverly Enterprises, Inc. v. Trunp, 182 F.3d 183, 190

n.3 (3d Gr. 1999); Pension Benefit Guar. Corp. v. Wite Consol

| ndus. Inc., 998 F.2d 1192, 1196 (3d Cr. 1993).

According to the conplaint, La Liberte is the owner of
the Sofitel Hotel |ocated at the corner of 17th and Sansom
Streets in Phil adel phia. On Decenber 7, 1998, Keating and La
Li berte entered into an agreenent titled "Standard Form of
Agr eenment Between Omer and Construction Manager" (" Owner
Contract"), under which Keating was to make renovations to the
Sofitel Hotel and construct an addition, hereinafter the "Sofitel
Project."” Keating, as the manager of the Sofitel Project,
entered into several subcontract agreenents, including one with

Voegel e, hereinafter "Voegel e Subcontract,” and one w th Shannon,

herei nafter "Shannon Subcontract."”
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Under the Voegel e Subcontract, Voegele was to perform
certain plunmbing and heating, ventilation and air conditioning
wor k. The agreenent contains a warranty provision, which states:
"[ Voegel e] hereby guarantees all |abor, materials, equipnent,
servi ces and work furni shed hereunder against all defects which
may develop within one (1) year fromdate of acceptance by [La
Li berte] or within the guarantee period set forth in the CONTRACT
DOCUMENTS, whi chever is longer." USF& Mot. to Dismss Ex. C
The "Contract Docunents" referenced in the warranty provision
i ncl ude, anong others, the Omer Contract, that is the contract
between La Liberte and Keating, and the Voegel e Subcontract, that
is, the contract between Keating and Voegel e.

Under the Shannon Subcontract, that is, the contract
bet ween Shannon and Keating, Shannon was to conplete certain
drywal |, acoustical ceilings and carpentry work. The warranty
provi sion contained in the Shannon Subcontract is identical to
t he Voegel e Subcontract. It states: "[Shannon] hereby
guarantees all l|abor, materials, equipnent, services and work
furni shed hereunder against all defects which may develop within
one (1) year fromdate of acceptance by [La Liberte] or within
t he guarantee period set forth in the CONTRACT DOCUMENTS,
whi chever is longer." Hartford Mot. to Dismss Ex. 2. Again,

t he "Contract Documents" referenced include the Owmer Contract
and Shannon Subcontract.

Voegel e and Shannon, as principals, obtained

performance bonds for the benefit of Keating, as required under
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the ternms of the Omer Contract. Voegele entered into a
per formance bond with USF&G as the surety ("USF&G Performance
Bond") in the anmount of $8, 536,235, while Shannon did so with
Hartford as the surety ("Hartford Perfornmance Bond") in the
amount of $3, 900, 000. Both perfornmance bonds contain the
foll owi ng identical |anguage:

Any suit under this bond nmust be instituted

before the expiration of two (2) years from

the date on which final payment under the

[ Subcontract] falls due or before the

expiration of one (1) year fromthe date on

whi ch the warranties required by the

[ Subcontract] (including the draw ngs and

speci fications incorporated therein) expire.
USF&G Mot. to Dismiss Ex. D and Hartford Mdt. to Dismss Ex. 1.

The construction at the Sofitel Hotel began in 1999.
It is undisputed that on May 1, 2000 a Certificate of Substantial
Conmpl eti on was signed by Keating, La Liberte, and the architect
for the Sofitel Project. The signed Certificate constituted
acceptance by La Liberte under the terns of the subcontracts.

The Sofitel Hotel opened to the public in May, 2000.
La Liberte alleges in its conplaint that "shortly after opening"
guests reported leaks in the ceilings of several bathroons that
appeared to originate in the bathroons on the floor above. The
conplaint further asserts that La Liberte reported the leaks to
Keating as they were discovered, and over the course of "several
nmont hs" Keating's representatives investigated and repaired the

| eaks by tightening shower drain bolts. Several years later, in

2004, new | eaks appeared and La Liberte thereupon conpletely



di smantl ed a shower on the fourteenth floor. At that point, it
di scovered that the shower had been constructed incorrectly and
in a manner that caused damage to the materials used.

On April 6, 2007, La Liberte filed this action agai nst
Keating. Keating noved to dismss the conplaint on the ground
that the four-year Pennsylvania statute of |imtations barred
plaintiff's clains for breach of contract, breach of inplied
warranty, and breach of express warranty because La Liberte knew
that | eaks existed in 2000. See 42 Pa. Cons. Stat. Ann.
§ 5525(a). We denied the notion w thout prejudice on July 23,
2007. We ruled that it was not possible to decide the issue
nmerely on the basis of the allegations in the conplaint and
bef ore di scovery had taken pl ace.

Keating then filed its third-party conplaint on
August 13, 2007. In Count X Keating alleges that USF&G is |iable

to it under the terns of the USF&G Perfornmance Bond for "any

anounts awarded to La Liberte as a result of Voegele's acts,
errors, om ssions and/or other conduct on the Project "
Third-party Conpl. § 75. Count XV avers that Hartford is |liable
to Keating under the terns of the Hartford Performance Bond for
"any amounts awarded to La Liberte as a result of Shannon's acts,
errors, om ssions and/or other conduct on the Project "
Third-party Conp. f 96. USF&G and Hartford have now noved to
di sm ss these two counts of the third-party conplaint. They
argue that the third-party conplaint is tinme barred as to them

under the ternms of the perfornmance bonds. W consider the

-5-



notions to dism ss together, as the argunents advanced by USF&G
and Hartford are substantially the sane.
.
At the outset we nust determ ne the applicable

[imtation periods for suits under the performnce bonds.

Pennsyl vani a | aw provi des: "The follow ng actions and
proceedi ngs nmust be commenced within one year: ... An action
upon any paynent or performance bond."” 42 Pa. Cons. Stat. Ann.

§ 5523. Under Pennsylvania | aw, however, parties to a contract
are free to set a shorter limtations period for filing suit than
provi ded under the applicable statute of limtations. D orio v.

Nationwide Mut. Ins. Co., 17 F.3d 657, 660 (3d Cir. 1994). The

shortened limtations period nust neverthel ess be reasonabl e.

Id. Keating does not dispute that it is the I[imtation period
set forth in the Hartford and t he USF&G Perfor mance Bonds, and
not the statutory limtation period, that controls this case. As
the parties acknowl edge, there is no reason to deemthe
contractual limtations period unreasonable.

Keating maintains that this court cannot yet determ ne
whether the limtations periods under the perfornmance bonds have
expi red because we have not yet determ ned whether La Liberte's
cl ai s agai nst Keating are time-barred. W disagree. The issues
are separate and distinct. Wth respect to the tineliness of the
clainms of La Liberte against Keating, we nmust consider the
rel evant Pennsylvania statute of Iimtations. |In contrast, with

respect to the tineliness of the clains of Keating agai nst USF&G
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and Hartford, we nust instead focus on the contractual
limtations period contained in the perfornmance bonds.

Under the terns of the performance bonds Keating's
third-party conplaint is out of time if it was filed nore than
two years after final paynent or one year after expiration of the
warranties under the Omer Contract and subcontracts. Turning
first to the date of final paynent, Keating did not allege any
facts in its third-party conplaint regarding the date of fina
paynent to Voegel e. USF&G nuai ntai ns, however, that although it
does not know with certainty the date Keating nmade its fina
paynent to Voegele, it was nade sonetine before February, 2005.
USF&G reaches this concl usion based upon Voegel e's First Anmended
Chapter 11 Plan, in which Voegele's accounts receivabl e does not
I ist any outstandi ng bal ance due from Keating. See USF&G s Mot.
to Dismss Ex. |I. Keating does not question or rebut USF&G s
assertion that final paynment was made sonetinme before February,
2005. Thus, the two year limtation period under the USF&G
Perf ormance Bond expired by February, 2007, six nonths before
Keating filed its third-party conpl aint.

Hartford maintains that final paynent was made from
Keating to Shannon on March 16, 2001. Again, Keating does not
di spute the final paynent date. Keating' s right to sue under the
two year limtation period in the Hartford Performance Bond
therefore expired on March 15, 2003, well before Keating filed
its third-party conplaint on August 13, 2007.



As noted above, the perfornmance bonds provide that in
the alternative suit nmay be instituted within a year after the
expiration of the warranties in the contract docunents. Wth
regard to Voegele, Keating's third-party conplaint alleges that
"Voegel e's Wrk on the Project was defective and did not conply
or conformw th the requirenents of the Voegel e Subcontract, and
the ternms of such warranties, and Voegel e thereby breached its
inplied and express warranties.” Third-party Conpl. § 62. The
warranty contained in the Voegel e Subcontract states: "[Voegel e]
her eby guarantees all |abor, materials, equipnment, services and
wor k furni shed hereunder against all defects which may devel op
within one (1) year fromdate of acceptance by [La Liberte] or
wi thin the guarantee period set forth in the CONTRACT DOCUMENTS,
whi chever is longer." USF& Mot. to Dismss, Ex. C

It is undisputed that the date of acceptance by La
Li berte was May 1, 2000. The warranty under the Voegel e
Subcontract therefore expired on April 30, 2001 and any tinely
action under the USF&G Perfornmance Bond needed to be filed before
April 29, 2002. Keating argues that although the Voegel e
Subcontract warranty expired one year after La Liberte's May 1,
2000 acceptance, there nmay be warranties under the Omer Contract

t hat have not expired or have been tolled.! Keating, however,

1. W note that plunbing specifications prepared by the
architect for the Sofitel Project, which detailed the plunbing
work to be done by Voegel e and were incorporated into the Voegel e
Subcontract, also contained a guarantee period. USF&G Mt. to
Dismiss. Ex. J. That guarantee period, however, ran
(continued. . .)
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does not specify in its third-party conplaint any warranty
provi sions contained in the Owmer Contract that remain in effect,
or renmained in effect until August 14, 2006, one year before it
filed its third-party conplaint. Instead, Keating nerely states
that since La Liberte contends in its conplaint that warranties
in the Owmer Contract have not yet expired or were sonehow tolled
this court cannot determ ne when the Owmer Contract warranties
expired. Keating cannot nerely refer to La Liberte's conpl aint
to state a claim On the contrary, the third-party conpl ai nt
"should be franed as in an original conplaint.” Form?22-Ato
Fed. R Cv. P.; see also 3 Janes Wn Moore et al., More's
Federal Practice § 14.20[2] (3d ed. 2007). As Keating's third-
party conplaint nmakes no nention of any warranty provision under
the Omer Contract that remained in effect, the expiration of the
warranty contained in the Voegel e Subcontract started the clock
for Keating to file a third-party conplaint. Since the tinme to
file the conplaint expired on April 29, 2002 and the third-party
conplaint was not filed under August 13, 2007, Keating's third-
party conplaint is also out of time under the terns of the
warranty provision of the Voegel e Subcontract and will be
di sm ssed.

Keating's third-party conplaint against Hartford is
i kewi se deficient. Again the Shannon Subcontract provides for a

one year warranty follow ng acceptance by La Liberte.

1.(...continued)
concomtantly with the warranty in the Voegel e Subcontract.
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Accordingly, the warranty expired on April 30, 2001 and the
[imtation period under the terns of the Hartford Performance
Bond expired on April 29, 2002. Keating has failed to allege any
warranty contained in the Owmer Contract that extended beyond
that date. Keating's third-party conplaint was not filed until
August 13, 2007, nore than five years after such a suit was
al l oned under the terns of the one year limtation period
contained in the Hartford Performance Bond. W will therefore
dism ss Keating's Third-party Conplaint as it pertains to
Hartf ord.

Nor does the discovery rule extend the Iimtations
peri ods under the performance bonds, as Keating argues. Keating
has cited no cases, and we have found none, where the
Pennsyl vani a courts have applied the discovery rule to
contractual limtations periods such as the ones contained in the
per formance bonds here. Qur court has previously noted: "Courts
are free to apply the discovery rule only if the statute of
l[imtations (or contractual |anguage) in question does not

expressly or inpliedly prohibit it. Toledo v. State FarmFire &

Cas. Co., 810 F. Supp. 156, 159 (E.D. Pa. 1992). The discovery
rul e cannot be applied when the limtation period requires "that
the action be filed within a certain tine after a "definitely

established event....'" |d. (quoting Pastierik v. Duquesne Light

Co., 526 A 2d 323, 325 (1987)).
In this case, each performance bond provides two dates

certain which start the clock for Keating to file suit
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t hereunder. W cannot, therefore, read the perfornmance bonds as
all owi ng the commencenent of the limtation periods to be del ayed
until Keating discovers what injury, if any, it has suffered.
Such an interpretation would undercut the agreenent for which the
parties to the bonds bargai ned. W nust honor the parties' right
to set limtation periods through contract. The discovery rule
cannot save Keating's third-party conplaint as it pertains to

USF&G and Hartford.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LA LI BERTE, LLC : Cl VIL ACTI ON
. :
KEATI NG BUI LDI NG CORP
V.
ROVAN MOSAI C AND TI LE CO., :
et al. : NO. 07-1397
ORDER

AND NOW this 11th day of Decenber, 2007, for the
reasons set forth in the foregoing Menorandum it is hereby
ORDERED t hat :

(1) the notion of United States Fidelity and Guaranty
Conmpany to dism ss Count X of Keating Building Corporation's
third-party conplaint against it is GRANTED, and

(2) the notion of the Hartford Fire Insurance Conpany
to dismss Count XV of Keating Building Corporation's third-party
conplaint against it is GRANTED

BY THE COURT:

/sl Harvey Bartle 11

C. J.



