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2 While the Third Circuit has held that the statute of limitations in AEDPA is subject to

Biedrzycki has not presented any allegations or arguments that would
support the application of equitable tolling to the instant motions.
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3 The Apprendi Court held that, “[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum must be subm

Thus,
Apprendi established a new constitutional rule of criminal procedure. See United States v.
Swinton, 333 F.3d 481, 489 (3d Cir. 2003).

4 In Ring, the Supreme Court addressed the constitutionality of an Arizona statute that
allowed a trial judge, sitting alone, to determine the presence or absence of aggravating factors
enumerated in the statute when deciding whether to impose the death penalty after a jury had
convicted a defendant of first-degree murder. The Ring Court overruled its prior decision in
Walton v. Arizona, 497 U.S. 639 (1990), “to the extent that [Walton] allow[ed] a sentencing
judge, sitting without a jury, to find an aggravating circumstance necessary for imposition of the
death penalty.” 536 U.S. at 609. The Court relied on its holding in Apprendi and held that
“[b]ecause Arizona’s enumerated aggravating factors operate as the functional equivalent of an
element of a greater offense, the Sixth Amendment requires that they be found by a jury.” 536
U.S. at 609 (quotation marks and citations omitted).
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5 The Supreme Court decided Ring on June 24, 2002, before Biedrzycki’s conviction
became final on February 24, 2003. Ring, therefore, applied to Biedrzycki’s case on direct
appeal and retroactivity analysis is irrelevant.
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Moreover, Biedrzycki’s arguments that Booker (1) applies retroactively, (2) was not a

new constitutional rule but was compelled by Apprendi and Ring, (3) set forth a substantive rule

instead of a procedural rule, and (4) was a watershed ruling, are all clearly incorrect. The Third

Circuit has concluded that “Booker does not apply retroactively to initial motions under § 2255

where the judgment was final as of January 12, 2005” and that “Booker announced a rule that is

‘new’ and ‘procedural’ but not ‘watershed.’” Lloyd v. United States, 407 F.3d 608, 615-16 (3d

Cir. 2005). Biedrzycki’s judgment of conviction and sentence was final on February 24, 2003.

Furthermore, the Third Circuit’s analysis in Lloyd clearly shows that Booker is not exempt from

the Teague doctrine precluding retroactivity. See id. at 613-15. Biedrzycki’s attempts to
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distinguish his case from Lloyd are unavailing because Lloyd clearly held that Booker was a new

constitutional rule of criminal procedure but that it did not apply retroactively to cases on

collateral review because it was not “watershed.” His argument that he presents a new issue not

yet decided by the Third Circuit—which is whether Booker imposes a new statutory remedy—is

likewise unavailing because the issue for purposes of § 2255(3) is the recognition of a new

constitutional right, not the recognition of a new statutory remedy.

The argument that the Supreme Court recognized a new constitutional rule in Ring that

entitled Biedrzycki to relief also fails. Ring applied to Biedrzycki’s case on direct appeal because

Ring was decided before Biedrzycki’s conviction became final. There is no need for a

retroactivity analysis. However, even if Biedrzycki’s conviction had been final before the Court

decided Ring, as Biedrzycki contends, he would not be entitled to relief because the Court has

held that Ring does not apply retroactively to cases on collateral review that were final when

Ring was decided. See Schriro v. Summerlin, 542 U.S. 348, 355-56 (2004). More importantly,

Biedrzycki’s argument that Ring entitles him to relief fails because it is untimely under §

2255(3). The Supreme Court decided Ring on June 24, 2002, and Biedrzycki’s motions were not

filed until March 30, 2007, well after the one-year statute of limitations period had expired.

Finally, Biedrzycki argues that he is entitled to resentencing because his trial attorney

failed to have his mental and intellectual difficulties evaluated prior to his sentencing. He bases

this argument on his contention that Booker was a substantive rule that did not affect sentencing

procedures, but instead affected the actual sentences that can be imposed on federal defendants.

Biedrzycki contends that an evaluation might have led to a diminished capacity downward

departure, and because the sentencing guidelines are advisory, the court should have considered
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his poor mental functioning and depression when imposing sentence.

Biedrzycki’s argument that his trial counsel provided ineffective assistance of counsel is

also untimely. To the extent that Biedrzycki argues Booker requires resentencing because his

counsel was ineffective, his motions are untimely for the reasons discussed above. To the extent

he argues ineffective assistance of counsel under the standard set forth in Strickland v.

Washington, 466 U.S. 668 (1984), his motions should have been filed within one year of his

conviction becoming final, and they are three years too late.

Based on the foregoing reasons, I conclude that Biedrzycki’s § 2255 motions are

untimely. I will therefore dismiss the motions. Moreover, because the record conclusively

shows that Biedrzycki is not entitled to relief, there is no need to hold an evidentiary hearing

before dismissing his motions.

III. Conclusion

For the reasons explained above, I will dismiss Biedrzycki’s motions under 28 U.S.C. §

2255 as untimely. Thus, I must determine if a certificate of appealability should issue. A court

may issue a certificate of appealability only if the defendant “has made a substantial showing of

the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). This requires that the defendant

“demonstrate that reasonable jurists would find the district court’s assessment of the

constitutional claims debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

“Where a plain procedural bar is present and the district court is correct to invoke it to dispose of

the case, a reasonable jurist could not conclude either that the district court erred in dismissing

the petition or that the petitioner should be allowed to proceed further.” Id. As shown above,

Biedrzycki’s motions violate the one-year statutory filing period contained in AEDPA.



9

Therefore, a certificate of appealability will not issue.

An appropriate order follows.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

v.

JOHN BIEDRZYCKI.
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CRIMINAL ACTION
NO. 00-558
CIVIL ACTION
NO. 07-1305

CRIMINAL ACTION
NO. 01-163
CIVIL ACTION
NO. 07-1304

Order

And now, this _____ day of December 2007, upon careful consideration of defendant

John Biedrzycki’s Motions to Vacate, Set Aside, or Correct Sentence under 28 U.S.C. § 2255

(Docket No. 48 as to Criminal Action No. 00-558 and Docket No. 18 as to Criminal Action No.

01-163) and the government’s response thereto, IT IS HEREBY ORDERED that the motions are

DISMISSED as untimely.

IT IS FURTHER ORDERED that, the defendant having failed to make a substantial

showing of the denial of a constitutional right, there is no ground to issue a certificate of

appealability.

s/ William H. Yohn Jr.
William H. Yohn Jr., Judge


