IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

L. PAUL DI EFFENBACH, JR : CVIL ACTI ON
VS. :
NO. 07-CV-3685
Cl GNA CORP
VEMORANDUM AND ORDER
JOYNER, J. Decenber 4 , 2007

This case is once again before this Court for disposition of
the notion of Defendant, Ci gna Corporation for sanctions agai nst
Plaintiff pursuant to Fed. R Cv.P. 11. For the reasons which
follow, the notion is granted.

Factual and Procedural History

This case arises out of the term nation of Plaintiff, L.
Paul Di effenbach’ s enpl oynent as a conputer operator with G gna
subsidiary, International Rehabilitation Associates, al/k/a
Intracorp in August, 2002. Prior to that tine, Plaintiff alleges
that he had a “flawl ess work record” at Intracorp’s facility in
Tredyffrin Townshi p, Chester County, Pennsylvania where he had
commenced working in April, 1990 at the age of 44. (Pl’'s
Conmplaint, {s1-3). Plaintiff’s term nation was ostensibly
precipitated by Intracorp’s decision to close the Tredyffrin
facility and nove the data processing operations which were being

done there to a facility in Hartford, Connecticut. At the tine



of his termnation, Plaintiff was 56 years old. He was one of
ei ght enpl oyees term nated. (Conplaint, {s5-6).

Prior to his discharge, Plaintiff was informed that he was
entitled to a severance package which consisted of two weeks’
continuation of salary and benefits for every year on the job.

As a pre-condition to receiving these severance benefits however,
Cigna required Plaintiff to sign a general liability release. In
signing this release, Plaintiff would waive, inter alia, any and
all clainms he may have had against C gna for age discrimnation.
(Complaint, 7). Plaintiff alleges that he was the only enpl oyee
termnated for whomtwo new enpl oyees, aged 26 and 29, were hired
in replacenment. (Conplaint, §6). Plaintiff was therefore very
reluctant to execute the required rel ease, taking the position
that requiring the execution of a release to obtain severance
benefits was a violation of Pennsylvania state | aw and policy.

Not surprisingly, the relationship between Plaintiff and
Def endant quickly soured with the result that on Cctober 11,

2002, M. Dieffenbach instituted a civil action before District
Justice John Anthony in Devon, Pennsylvania to recover the sum of
$3,794.66 in severance benefits and for what he believed to be an
unl awf ul wage garni shnment fromlIntracorp. (Conplaint, s8-9;
Exhibit 1 to Defendant’s Mdtion to Dism ss). Although unclear
fromthe records and docket entries before us, it appears that

that case was at sone point appealed or re-filed in the Chester



County Court of Common Pleas. In any event, the matter was
ultimately renmoved to this Court and docketed at No. 02-CV-7903.

Because Plaintiff had, on January 21, 2000 signed a receipt
for Enpl oyee Handbook in which he agreed to arbitrate al
di sputes arising out of his enploynent with Intracorp/C gna,
Judge Weiner granted the defendant’s notion to conpel arbitration
and stayed all proceedi ngs pending the outcone of arbitration.
(Menmor andum and Order dated Decenber 23, 2002 in Cvil Action No.
02-7903). Plaintiff endeavored to overturn that ruling by filing
a petition for wit of mandamus with the U S. Court of Appeals
for the Third Crcuit which denied the petition in a per curiam
opi nion dated March 6, 2003. M. Dieffenbach again tried to
convi nce Judge Weiner of the error of his ways by filing three
nmotions--two for sunmary judgnment on what he captioned his
unl awf ul garni shnment claimand on his unlawful w thhol di ng of
ERI SA benefit claimand one for relief fromobligation to
arbitrate. Judge Weiner denied all of these notions via O der
dated Septenber 10, 2003 and again ordered the parties to
arbitration

Subsequently, on or about Cctober 31, 2003, M. Dieffenbach
and Intracorp entered into an “Agreenent and Rel ease” pursuant to
which Plaintiff received $15,000 in severance pay, $1,500 in
interest and $1,044.96 for the previous wage garnishment in

exchange for, inter alia, his release of essentially all |egal



cl ai rs agai nst Defendant save for any “non-wai vable cl ains
brought before any governnental agency” and “any claimyou may
file alleging that your waiver of clains under the Age

Di scrimnation in Enploynent Act of 1967 (“ADEA’) was not know ng
or voluntary.”

Sadly, the execution of the release did nothing to end the
matter as Plaintiff thereafter argued that his ERI SA and Age
Discrimnation clainms were alive and well despite his having
recei ved sone $17,545 in settlement funds. Plaintiff apparently
did not object to these issues then being heard by an Anmerican
Arbitration Association arbitrator who ultimtely determ ned that
Plaintiff’s execution of the Agreenment and acceptance of the
nmoni es paid rel eased his ADEA and ERI SA clains as well. (Decision
of Ral ph Colflesh, Jr., Esquire, dated 1/27/04). Plaintiff
thereupon filed a notion to quash the arbitrator’s award which
t he undersi gned, having by then been re-assigned the case, denied
in an Order dated August 12, 2004. On Cctober 18, 2005, this
deci sion was upheld by the Third Grcuit and Plaintiff’s request
for re-hearing before that Court was deni ed on Novenber 16, 2005.
Plaintiff apparently sought to have the matter further revi ened
by the U S. Supreme Court which denied certiorari, although it is
not clear fromthe records before us as to exactly when it did
so.

Not hi ng further was heard from M. D effenbach on this



matter until July 31, 2007 when he again filed suit in the Court
of Conmmon Pl eas of Chester County alleging that G gna unlawfully
di scrim nated against himon the basis of his age when it
termnated himin August, 2002 fromhis job as a conputer
operator and thereafter unlawfully conditioned his receipt of
severance benefits on his execution of a release of his age
discrimnation claim Defendant then renoved that case to this
Court and noved to dism ss on the grounds that the plaintiff’s
clainms had already been fully and finally litigated. Plaintiff
filed a cross-notion to deny renoval and remand the matter to
state court. Follow ng hearing on Cctober 4, 2007, we granted
the defendant’s notion to dism ss on the grounds that the second
action was clearly barred by res judicata' and denied the
plaintiff’s nmotions. (See, Order dated Cctober 15, 2007).

Sonme two weeks after filing its notion to dism ss the

plaintiff's conplaint, Defendant filed the instant notion for

1 Indeed, the plaintiff hinmself acknow edged at the hearing/ora

argunent before the undersigned on Cctober 4, 2007 that the within action is
the sane as that previously litigated to conclusion. Wat’'s nore, the Court
specifically cautioned himthat he was subjecting hinself to potentia

sancti ons:

THE COURT: --because of the circunstances that you present to the Court
initially, you expose yourself to significant sanctions if this Court
does not grant your notion to send this back to state court, because the
all egations that you' re raising -- the factual allegations spring from
the sane tine — would you agree with ne, the same time period that the
previous action that was decided by this Court?

MR. DI EFFENBACH. Ch, it’'s the same action. | make no bones about that.
It’s the sane cause — underlying cause of action

(N.T. 10/4/07, at p. 4).



sanctions under Rule 11 against Plaintiff. Three weeks before it
filed the Rule 11 notion with the Court, Defendant forwarded a
copy of that notion to the plaintiff under cover of letter dated
Septenber 11, 2007 advising that the notion would be filed unless
the plaintiff withdrew his conplaint. (See Exhibit 4 to

Def endant’ s Menorandum of Law in Support of Mdtion for
Sanctions). Plaintiff has refused to withdraw this action
despite this Court’s nunerous adnonitions to himover the course
of the Cctober 4'" argunment hearing that he could be facing
significant nonetary sanctions were he to continue. (NT.
10/ 4/ 07, 15-25). Accordi ngly, the sanctions notion is now ripe
for disposition.

Di scussi on

It is clear that the central purpose of Rule 11 of the
Federal Rules of Cvil Procedure is to deter baseless filings in
district court and thus stream ine the adm nistration and

procedure of the federal courts. Cooter & Gell v. Hartmarx

Corp., 496 U. S. 384, 393, 110 S. Ct. 2447, 2454, 110 L. Ed.2d 359
(1990). In this way, Rule 11 is ainmed at curbing abuses of the
judicial system |1d., 496 U S. at 397, 110 S.C. at 2457. To
this end, it sets up a neans by which litigants certify to the
court, by signature, that any papers filed are well founded.

Busi ness Guides v. Chromatic Communi cations, 498 U.S. 533, 542,

111 S. . 922, 928, 112 L.Ed.2d 1140 (1991). Indeed, Rule 11



provides the following in relevant part:

(a) Signature. Every pleading, witten notion, and other
paper shall be signed by at |east one attorney of record in
the attorney’s individual nane, or, if the party is not
represented by an attorney, shall be signed by the party.
Each paper shall state the signer’s address and tel ephone
nunber, if any. Except when otherw se specifically provided
by rule or statute, pleadings need not be verified or
acconpani ed by affidavit. An unsigned paper shall be
stricken unl ess om ssion of the signature is corrected
pronptly after being called to the attention of the attorney
or party.

(b) Representations to Court. By presenting to the Court
(whet her by signing, filing, submitting, or |ater
advocating) a pleading, witten notion, or other paper, an
attorney or unrepresented party is certifying that, to the
best of the person’s know edge, information, and belief,
formed after an inquiry reasonabl e under the circunstances, -

(1) it is not being presented for any inproper purpose,
such as to harass or to cause unnecessary delay or
needl ess increase in the cost of litigation;

(2) the clainms, defenses, and other |egal contentions
therein are warranted by existing law or by a
nonfrivol ous argunent for the extension, nodification,
or reversal of existing |law or the establishnment of new
I aw;

(3) the allegations and other factual contentions have
evidentiary support or, if specifically so identified,
are likely to have evidentiary support after a
reasonabl e opportunity for further investigation or

di scovery; and

(4) the denials of factual contentions are warranted on
the evidence or, if specifically so identified, are
reasonably based on a lack of information or belief.

(c) Sanctions. [If, after notice and a reasonabl e
opportunity to respond, the court determ nes that

subdi vision (b) has been violated, the court may, subject to
the conditions stated bel ow, inpose an appropriate sanction
upon the attorneys, law firnms, or parties that have viol ated
subdi vision (b) or are responsible for the violation.



(1) How initiated.

(A) By Motion. A notion for sanctions under this
rul e shall be nmade separately from other notions
or requests and shall describe the specific
conduct alleged to violate subdivision (b). It
shall be served as provided in Rule 5, but shal
not be served with or presented to the court

unl ess, within 21 days after service of the notion
(or such other period as the court may prescribe),
t he chal | enged paper, claim defense, contention,
all egation, or denial is not wthdrawn or
appropriately corrected. |If warranted, the court
may award to the party prevailing on the notion

t he reasonabl e expenses and attorney’s fees
incurred in presenting or opposing the notion..

(B) On Court’s Initiative. Onits own initiative,
the court may enter an order describing the

speci fic conduct that appears to violate

subdi vision (b) and directing an attorney, |aw
firm or party to show cause why it has not

vi ol at ed subdivision (b) with respect thereto.

(2) Nature of Sanction; Limtations. A sanction

i nposed for violation of this rule shall be limted to
what is sufficient to deter repetition of such conduct
or conparabl e conduct by others simlarly situated.
Subject to the limtations in subparagraphs (A and
(B), the sanction may consist of, or include,
directives of a nonnmonetary nature, an order to pay a
penalty into court, or, if inposed on notion and
warranted for effective deterrence, an order directing
paynment to the novant of sonme or all of the reasonable
attorneys’ fees and other expenses incurred as a direct
result of the violation.

(A) Monetary sanctions may not be awarded agai nst
a represented party for a violation of subdivision

(b) (2).

(B) Monetary sanctions may not be awarded on the
court’s initiative unless the court issues its
order to show cause before a voluntary dism ssa

or settlement of the clains made by or against the
party which is, or whose attorneys are, to be
sanct i oned.



(3) Order. Wen inposing sanctions, the court shal
describe the conduct determned to constitute a
violation of this rule and explain the basis for the
sanction i nposed.

Rul e 11 thus authorizes the inposition of sanctions upon the
si gner of any pleading, notion or other paper that was presented
for an inproper purpose such as to harass or to cause unnecessary
del ay or needless increase in the cost of litigation or when the
claimor notion is patently unneritorious or frivolous. Mrtin

v. Brown, 63 F.3d 1252, 1264 (3d Cr. 1995); Doering v. Union

County, 857 F.2d 191, 194 (3d Cr. 1988). In short, the text of
Rul e 11 “inposes on any party who signs a pleading, notion, or

ot her paper ... an affirmative duty to conduct a reasonable
inquiry into the facts and the | aw before filing...” Business

Gui des, 498 U. S. at 551, 111 S.C. at 933. That Rule 11 applies
with equal force to pro se as well as represented litigants
naturally follows fromthe inclusion of unrepresented parties in

the I anguage of the rule. See, e.qg., Inre Arnstrong, GCv. A

No. 01-MC-130, 2001 U.S. Dist. LEXIS 9769 at *11 (E.D. Pa. July
10, 2001).
In evaluating clainms under Rule 11, courts are to adhere to

the standard of “objective reasonabl eness under the

circunstances.” Business Guides and In re Anstrong, both supra.

A finding of bad faith is not required. Martin v. Brown, supra.

See Al so, Chanbers v. Nasco, Inc., 501 U S. 32, 47, 111 S. C




2123, 2134, 115 L.Ed.2d 27 (1991)(“Rule 11, for exanple, inposes
an objective standard of reasonable inquiry which does not

mandate a finding of bad faith,” citing Business CGuides, 498 U. S.

at 548-549, 111 S. . at 931-922). Although in applying this
criterion, the Commttee Notes to the rule enphasize that the
“court is expected to avoid using the wi sdom of hindsight and
shoul d test the signer’s conduct by inquiring what was reasonabl e
to believe at the tine the pleading, notion or other paper was

submtted.” Gaiardo v. Ethyl Corp., 835 F.2d 479, 484 (3d G

1987) (quoti ng 1983 Advisory Commttee Notes). “Notw thstanding

t he enphasis on the tinme of initial subm ssion, however, parties
wll not be entitled to continuing inmmunity if they acquire or
shoul d acqui re know edge under the Rule’s standard before a |ater
filing. Subsequent papers nust be judged by information
avai |l abl e when they are filed.” 1d.

In considering the notion which is now before this Court, we
find that the defendant’s counsel has conplied with the due
process requirenents of the rule in that the record confirns that
prior to filing the within notion he wote to M. D effenbach to
confirmhis understanding that the plaintiff was indeed trying to
re-assert his clains that his enploynent was term nated on the
basis of his age and that the defendant’s conditioning of the
recei pt of his severance benefits on the execution of a rel ease

of clainms was in violation of Pennsylvania | aw and/ or policy.

10



M. Dieffenbach confirnmed that this understanding was correct.
Thereafter, on or about August 24, 2007, the defendant’s counsel
sent correspondence advising the plaintiff that unless he

wi thdrew his state court action, he would have no alternative but
to file a notion for sanctions under either Rule 11 or the
Pennsyl vani a Dragonetti Act, 42 Pa.C. S. 88371. Plaintiff refused
and Def endant thereupon renoved the action to this Court and
served a copy of his proposed Motion for Rule 11 Sanctions upon
the plaintiff on or about Septenber 11, 2007. That sane day,
Defendant filed its notion to dismss. Plaintiff took no action
to voluntarily discontinue this action and on Cctober 2, 2007,
the defendant formally filed the notion for sanctions.

As discussed earlier, the parties appeared before the
undersi gned for oral argunent/hearing on the notions on Cctober
4, 2007. At that time, M. D effenbach repeatedly acknow edged
that he knew that the matters which he was again bringing before
the Court were the sanme as those which he raised in the earlier
(02-CV-7903) action. This Court repeatedly advised M.

Di ef f enbach that he could be subjecting hinself to significant
nmonetary penalties if he continued to pursue this litigation as
it is an action that has already been rul ed upon not only by the
District Court, but also by the Third Grcuit and upon which the
U.S. Suprenme Court refused to accept certiorari.

Foll ow ng this hearing, we issued an order directing M.

11



Di ef fenbach to show cause why he should not be sanctioned in the
anount sought by Defendant - $10,000. The plaintiff has
responded by arguing that because he filed his conplaint
initially in the state court, he cannot be subjected to Rule 11
sanctions and by filing yet another “Notice of Wthdrawal of
Original Conplaint and Substitution of Arended Conplaint” in
whi ch he nmakes the sane argunents which he made at the tine that
he filed his notion to deny renoval and remand the matter to
state court.

The question of the applicability of Rule 11 in a renoval
case where the defendant seeks sanctions for the filing of a
state court conplaint is an unresolved one in this circuit.
There appears to be a split anong the other circuits on the issue
with the Second, Fourth and Fifth Crcuits holding that Rule 11
sanctions cannot be inposed on state court conplaints, while the

Sixth Grcuit has held that they can. See, e.q., Tonpkins v.

Cyr, 202 F.3d 770 (5'" GCir. 2000); Herron v. Jupiter

Transportation Co., 858 F.2d 332, (6'" Cir. 1988); Kirby v.

Al | egheny Beverage Corp., 811 F.2d 253 (4" Gr. 1987);

Stiefvater Real Estate, Inc. v. H nsdale, 812 F.2d 805 (2d G r

1987) . The only Court in this district to consider the matter,
however, followed the 6'" Circuit to conclude that the fact that
the case was renoved fromstate court had no bearing on the

application of Rule 11, which applies to a pleading once it is

12



renmoved to federal court and thereby inposes upon the attorney a
duty to reevaluate his signed pleadings once they are in federal

court. See, Riley v. City of Philadelphia, 136 F.R D. 571, 574

(E.D. Pa. 1991).

We do not believe that we need to reach the issue of whether
Rule 11 is properly applied to pleadings originally filed in the
state court to resolve the notion now before us. Wile it was
the plaintiff’s filing of a conplaint in the Chester County Court
of Common Pl eas which once again initiated these proceedings in
July, 2007, it is the plaintiff’s continuing insistence on the
prosecution of this matter and his repeatedly signing papers,
noti ons and amended pleadings in this Court which is at the heart
of the Rule 11 notion before us. Indeed, it is crystal clear
that M. Dieffenbach sinply refuses to accept the rulings of the
arbitrator, the district courts and the Court of Appeals that by
voluntarily agreeing to settle his earlier action, accepting the
settl enment nonies and executing a rel ease, he has concluded his
right to further litigate his age discrimnation and severance
benefits claims. It is equally clear that in continuing his
efforts to litigate these clains in this court M. D effenbach
has nmade absolutely no efforts whatsoever to ascertai n whet her
his actions are perm ssible under existing law or that his
endeavors nmay reasonably result in a change in the extension,

nodi fication, or reversal of existing |aw or the establishnent of

13



new | aw. As noted above, the plaintiff rather incredibly just
continues to re-file the sanme conplaint and notions over and over
agai n despite nunerous warnings fromboth this Court and defense
counsel . We therefore find that sanctions are properly granted
under Rule 11

However, although we have given Plaintiff anple opportunity
to show cause why he should not be sanctioned in the anmunt of
$10, 000, we note that he has produced no evidence of his
financial ability to pay such an award and that the defendant has
presented us with no evidence as to why $10,000 is an appropriate
anount (aside fromits counsel’s contention that the fees which
his client has incurred are in excess of that sum. For these
reasons, we shall give the parties an additional thirty days to
file suppl enmental subm ssions.

An order foll ows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

L. PAUL DI EFFENBACH, JR : G VIL ACTI ON
VS. :
NO. 07-CV-3685
Cl GNA CORP
ORDER
AND NOW this 4t h day of Decenber, 2007, upon

consi deration of Defendant’s Mtion for Sanctions (Docket No.

and Plaintiff’'s Responses thereto and following hearing in this

matter, it is hereby ORDERED that the Mdtion is GRANTED and
Def endant is DIRECTED to, within twenty (20) days of the entry

date of this Order, provide evidence of the counsel fees and

expenses which it has incurred in defending this action to date

and a suppl enental brief on why nonetary sanctions are
appropriate. Thereafter, ten (10) days after Defendant’s
subm ssions, Plaintiff is DI RECTED to provide evidence of his
i ncome, assets and ability to reinburse Defendant for the
reasonabl e expenses which it has incurred in defending this
action and a supplenental brief on what alternative sanctions,

any, nmay be appropriate in this matter.

BY THE COURT:
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s/J. Curtis Joyner

J. CURTI S JOYNER,



