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An i nsurance conpany sued several health-care providers
for fraud and racketeering based on their alleged participation
in a schene to submt false bills for treatnment of injuries
purportedly sustained in certain staged accidents. The parties
settled the case and executed a rel ease. The insurance conpany
and a related entity subsequently brought the instant suit
agai nst several health-care providers, sonme of whom are
affiliated wwth the defendants in the prior action, for fraud and
racketeering, also based on alleged participation in a schenme to
submit false bills.

Certain defendants now nove for summary judgnment on the
basis that the rel ease executed in the prior case bars all of the

plaintiffs’ clains against themin this case. Plaintiffs argue



that the scope of the release is limted to only certain acts of
i nsurance fraud and does not cover the fraud alleged in this
case, that the release applies to only one of the plaintiffs, and
that the release applies to only certain defendants.

For the reasons that follow, the notions for summary

judgnment will be denied.

BACKGROUND

A. The Mdkris Case: Parties

On Cct ober 19, 2001, State Farm Mutual Autonobile
| nsurance Co. (“State Farm Mutual”) brought suit against certain
heal t h-care providers and related persons in this Court. See

State Farm Mut. Auto. Ins. Co. v. Mkris, No. Cv. A 01-5351

(E.D. Pa. 2001). One of the defendants in the Mkris case,
Rennard Health Care, Inc. (“Rennard Inc.”), is also a defendant
in the instant case. On March 10, 2003, the parties settled the
Makris case, and State Farm Mutual voluntarily dism ssed its
clains and executed a settlenent agreenent and release in favor

of Rennard I nc.

B. The Instant Case: Parties

On May 3, 2005, State Farm Mutual and State FarmFire
and Casualty Co. (“State Farm Fire”) sued certain health-care

providers. This is the case sub judice. Defendants in this case



are Rennard Inc.; Rennard Health Care, P.C. (“Rennard P.C. ");

Philly Famly Practice, Inc.; Advanced Fam |y Medicine, P.C

Managenment Services of PA, Inc.; Hav Meung; Al exander

Tar nopol sky; Bernard Snyder; Joseph Mandal e; and Lana Mandal e.
Before the Court are the notions for sunmary judgnment

filed by Al exander Tarnopol sky and Rennard P.C. (doc. no. 156),

and Joseph Mandal e, Lana Mandal e, and Managenent Services of PA,

Inc. (doc. no. 158).1

C. The Makris Case: The Conpl ai nt

The second anended conplaint filed in the Makris case
was the operative conplaint at the tine the rel ease was execut ed.
It was filed on June 11, 2003, and it alleged in relevant part:

Def endants were active participants in a
schenme to defraud State Farm and ot her insurers by
st agi ng aut onobi | e accidents, alleging phony injuries
as a result of the staged accidents, preparing, and
assisting in the preparation of, false and fraudul ent
medi cal reports and bills alleging injuries never
sust ai ned and treatnent never provided, and filing of

! The other five defendants have not noved for sunmary

judgment. The Court entered a default against both Hav Mbeung
and Philly Famly Practice, Inc. for failing to answer the
conplaint. Wile Advanced Famly Medicine, P.C. filed an answer
to the conplaint (doc. no. 6) and anended conpl aint (doc. no.
128), it did not file a notion for summary judgnent. Simlarly,
whil e Bernard Snyder filed an answer to the anmended conpl ai nt
(doc. no. 114), he did not file a notion for summary judgment.
Finally, although Rennard Inc.--which is a distinct entity from
Rennard P.C.--filed a notion to dism ss the anended conpl ai nt
(doc. no. 116), after that notion was denied (doc. no. 123), it
failed to file an answer to the anmended conplaint. Plaintiffs
have not requested the entry of default against Rennard Inc.
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fal se and fraudul ent insurance clains wwth State Farm
and ot her insurers under various policies for first
party benefits, uninsured and underinsured notori st
benefits, property damage paynents and paynents for
bodily injury clains.

Def endants were active participants in a
schene to defraud State Farm by maki ng, and assi sting
in maki ng, false and fraudul ent insurance clains under
State Farm aut onobil e i nsurance policies and initiating
third-party clains against State Farm i nsureds seeking
paynent for pain and suffering allegedly suffered in
the staged accidents.

It was further part of the schene to defraud
State Farm that defendants created and submtted
docunents including bills, nedical reports, treatnent
records and ot her docunments that:

a. reported fal se exam nation findings and
provi ded unnecessary physical therapy and chiropractic
treatment to “support” billing for certain exam nations
and to justify the need for ongoing treatnent;

b. docunented exam nations, nodalities and
treat nents not rendered;

c. reported and billed for treatnent that was
excessi ve and/ or unnecessary and/or redundant;

d. prescribed durable nmedical equipnent that
was nedically unnecessary.

The relief sought by State Farm agai nst
def endants includes clains for conpensatory danage to
recover paynents made by State Farmto defendants in
third-party and uni nsured and underinsured notori st
clainms, property damage cl ai s and paynents made on
behal f of defendants by State Farm under nedica
paynent coverage for treatnment allegedly provided to
defendants for the injuries they falsely clained to
have suffered as a result of the staged accidents.

The schene to defraud is based upon a series
of alleged notor vehicle accidents, including but not
l[imted to those descri bed bel ow
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It was part of the conspiracy and schene to
defraud State Farmthat passengers in the vehicles that
were involved in staged accidents were referred to
medi cal facilities, in nost cases Rennard and Phil nont,
for phony nedical treatnment. |In the furtherance of the
schene to defraud, fraudul ent nedical reports, bills
and ot her records were prepared by defendant doctors
Faynberg and Berdi chevsky on behal f of Rennard and
Phi |l mont and sent to State Farmto obtain paynent on
behal f of defendant doctors and facilities. These
reports, bills or other records were fal se and
fraudul ent in that they concerned physical exam nations
and physical therapy treatnents at defendants
facilities which were never provided or were
unnecessary.

Second Am Conpl., Makris, 1Y 2-5, 38, 45 (doc. no. 158, ex. E)
State Farm Mutual then listed five allegedly staged
acci dent s--those occurring on Decenber 19, 1996; Novenber 18,
1997; April 20, 1998; April 30, 1998; and June 24, 1999--and
all eged that the notorists purportedly injured in the accidents
went to Rennard Inc., and other nedical facilities, to receive
treatment even though they were not in fact injured. 1d. 1Y 48-
81l. The “relevant tinmes to this action” were alleged to be from
1996 to the “present,” i.e., the filing date of the second

anended conplaint, June 11, 2003. |[d. Y 7.

D. The Instant Case: The Conpl ai nt

The first anmended conplaint is the rel evant conpl ai nt
inthis case. It was filed on May 16, 2006, and it all eges:

[ The defendants] were active participants in a schene
to defraud State Farm by doing acts including, but not
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l[imted to, producing and submtting fraudul ent nedi cal
reports, bills and other docunents, and representations
whi ch were intended to generate paynent from State Farm
for nedical treatnent allegedly provided to individuals
insured by State Farm

[ P] hysi cal exam nations, physical therapy, diagnostic
testing, radiographic testing, chiropractic treatnents
and ot her services and/or goods were billed for [sic]
whi ch were never performed, provided in violation of
applicable | aw, not prescribed and/or not provided for
t he nedi cal necessity of the patient, but rather for
ot her reasons, such as unjustly enriching the

Def endant s and/ or ot her individuals.

During the relevant tines, in reasonable
reliance on and in belief of the truth of the nedical
reports and bills from Defendants, State Farm nade
paynments to Philly Fam |y, Advanced, Rennard P.C.
and/or Rennard Inc. Further, State Farm nade paynents
to individuals insured by State Farminvol ved in
al | eged accidents with uninsured and/or underinsured
nmotorists in reasonable reliance on the m sl eadi ng,
incorrect and/or fraudul ent medical reports and bills
f rom Def endant s.

First Am Conpl., Philly Famly, 91 16, 29, 41 (doc. no. 106).

The conplaint alleges that the relevant tinmes are 2000
through the “present,” i.e., the filing date of the first anended

conplaint, May 16, 2006. 1d. Y 38.

E. The Rel ease

The Makris rel ease was executed on March 10, 2003,
between State Farm Miutual and Rennard Inc. It provides:

State Farm Mutual Autonobil e I nsurance Conpany
(“Rel easor”), for the sole consideration of $65, 000 .
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does hereby on behalf of itself, its heirs,
executors, adm nistrators, successors, and assigns, and
its past and present officers, directors, enployees,
agents, attorneys and representatives, rem se, release
and forever fully and conpletely di scharge Rennard
Health Care, Inc., its heirs, executors,
adm ni strators, successors and assigns and their past
and present officers, directors, enployees, agents and
representatives, (“Releasees”) fromany and all causes
of action, clainms, suits, and demands of what soever
ki nd on account of any and all liability arising out of
their participation in the activities which are the
subject of a lawsuit styled State Farm Mitual
Aut onobi I e I nsurance Conpany v. Athanasios Makris, et
al. instituted by the undersigned in the United States
District Court for the Eastern District of
Pennsyl vani a, No. 01-5351.

It is expressly understood and agreed that
this Release is intended to cover and does cover only
all losses or damages, known or unknown, which arise
fromor are directly related to the Rel easees’
participation in the occurrences set forth in the |egal
action noted above. It is further understood and
agreed that this is the conplete Rel ease and Settl enent
Agreenent and that there are no witten or oral
under st andi ngs, or agreenments, directly or indirectly
connected to this Rel ease and Settl enent Agreenent that
are not incorporated herein.

Rel ease and Settl enent Agreenment (doc. no. 158, ex. A).

F. The Rel ati onshi ps Between the Parties

1. Plaintiffs

State Farm Mutual was the sole plaintiff in the Makris
case. State Farm Mutual and State FarmFire are both plaintiffs
inthis case. Here, although State Farm Mutual and State Farm
Fire are obviously rel ated conpani es, neither party has pointed

to any evidence as to the corporate structure or relationship



between State Farm Mutual and State Farm Fire.

2. Def endant s

Rennard Inc. was a defendant in the Makris case and is
a defendant here. The Mukris rel ease was executed in favor of
Rennard Inc., and thus the relationship between Rennard Inc. and
the other defendants in this case is hotly disputed.

Def endants assert that Rennard Inc. becane Rennard P.C.
in July 2002. Prior to the change in corporate status, Joseph
Mandal e owned 100% of Rennard Inc.’s stock and served as its
president. Along with Joseph Mandal e, the other three nenbers of
Rennard Inc.’s board of directors were Lana Mandal e, Nora
Faynberg, and Al ex Tarnopol sky. In July 2002, the stock of
Rennard Inc. was transferred to Nora Faynberg and Al ex
Tar nopol sky in equal quantities, and Faynberg and Tar nopol sky
becane the two officers of the conmpany, now called Rennard P.C.
On May 30, 2003, Faynberg resigned from Rennard P.C. and
transferred her stock to Tarnopol sky, naking Tarnopol sky the sole
owner and officer of Rennard P.C. Managenent Services of PA,
Inc., is a managenent conpany owned by Joseph and Lana Mandal e.

Plaintiffs tell a different story, however, contending
that the stock transfer (from Joseph Mandal e to Tarnopol sky and
Faynberg) and nanme change (from Rennard Inc. to Rennard P.C.) are

part of a scam Plaintiffs point out that F. Mchael Medway, the



attorney who represented Rennard Inc. in its settlenent
negotiations with State Farm Mutual in March 2003, testified in
his deposition that it was Joseph and Lana Mandal e who were the
owners of Rennard Inc. and who authorized himto enter into the
settlenment. Medway never dealt w th Tarnopol sky or Faynberg. It
al so remains a nystery how Rennard Inc. could have ceased to
exist in July 2002, as asserted by Defendants, and yet negoti ate
a settlenment wth State Farm Mutual in the Makris case in 2003

and enter an appearance in this case in 2006.

1. DI SCUSSI ON

A Legal St andards

1. Summary judgnent standard

A court must grant sunmmary judgnment when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). A fact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in

favor of the non-noving party regarding the existence of that



fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

2. Interpretation of the rel ease

Under Pennsyl vani a | aw, anbi guous witings are
interpreted by the finder of fact and unanbi guous witings are

interpreted by the Court as a matter of law. ? 1ns. Adjustnent

Bureau v. Allstate Ins. Co., 905 A 2d 462, 469 (Pa. 2006). Thus,

the first question is whether the release is anbiguous. If it is
anbi guous, the Court may receive extrinsic evidence to resolve
the anbiguity, and if it cannot be resolved, the anbi guous
agreenent is left for consideration by the finder of fact. |If
the rel ease is not anbiguous, the Court will decide its neaning

as a matter of | aw Bohl er - Uddeholm Am ., Inc. v. EIlwod G oup,

Inc., 247 F.3d 79, 91 (3d Cr. 2001); Allstate, 905 A 2d at 469.

2 The parties agree that Pennsylvania | aw controls the
interpretation of the release, but this is not a foregone
conclusion. Indeed, “federal |aw governs issues relating to the
validity of a release of a federal cause of action.” Fisher Dev.
Co. v. Boise Cascade Corp., 37 F.3d 104, 108 (3d Cr. 1994)
(citation omtted). |In this case, jurisdiction is based on the
federal question raised by Plaintiffs’ clains under RICO
Nonet hel ess, so long as Congress is silent on the issue and there
is not a conpelling federal interest in the case, as here, the
Court can “giv[e] content” to the federal |aw by either
incorporating relevant state |aw or fashioning federal comon
law. 1d. (citation omtted). Therefore, although the
jurisdiction of the Court is prem sed on a federal question, the
Court will apply, with the consent of the parties, Pennsylvani a
| aw t o exam ne the | anguage and scope of the rel ease.
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A contract is anbiguous if it is “reasonably
susceptible of different constructions and capabl e of being
understood in nore than one sense.” Allstate, 905 A 2d at 468-

69; Regents of Mercersburg Coll. v. Rep. Franklin Ins. Co., 458

F.3d 159, 172 (3d Cr. 2006); dass v. City of Phila., 455 F

Supp. 2d 302, 337 n.57 (E.D. Pa. 2006) (applying sanme standard to
a release). A contract is not anbiguous, however, nerely because
“the parties do not agree on the proper construction.” Bohler-

Uddehol m 247 F.3d at 93 (quotation omtted).

B. There Is a Genuine |Issue of Material Fact as to the
Scope of the Rel ease Because the Terns of the
Rel ease Are Anbi quous

Plaintiffs contend that the scope of the Makris rel ease
covers only liability resulting fromthe staging of certain
speci fic autonobile accidents, the treatnment of the persons
involved in the staged accidents, and the billing of that
treatment to State Farm Miutual. Defendants contend that the
rel ease covers liability resulting fromthe clains brought in
this case, which allege fraudulent treatnent and billing that is
not directly related to the staging of accidents. Determning

the scope of the release is the crux of the instant notions.
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1. The rel ease i s anmbi guous

The scope of the release is defined by the foll ow ng
two operative sentences:

[ The rel ease applies to] any and all causes of action,
clainms, suits, and demands of what soever kind on
account of any and all liability arising out of

[ Rennard Inc.’s] participation in the activities which
are the subject of a lawsuit styled [State Farmv.

Makri s] .

It is expressly understood and agreed that this
Rel ease is intended to cover and does cover only al
| osses or damages, known or unknown, which arise from
or are directly related to [Rennard Inc.’s]
participation in the occurrences set forth in the |egal
action noted above.

Rel ease and Settl enent Agreenent (doc. no. 158, ex. A). These
sentences are anbi guous because they are reasonably susceptible
of at least three different constructions.

First, the release can be read nost narrowy to apply

only to the specific acts of insurance fraud expressly alleged in

the conplaint in the Makris suit. |In the parties’ words, the

Rel ease applies “only” to “occurrences” that were “set forth in”
Makris. By this reading, it does not matter that the Rel ease may
contain broader |anguage el sewhere; the narrow “set forth in”

| anguage limts the scope of the release, which applies “only” to
| osses or dammges arising fromor directly related to the
“occurrences” expressly described in the Makris conplaint. The
Makris claimwas prem sed on a specific schene of insurance

fraud: the staging of five car accidents and the fraudul ent
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billing of insurance conpanies for the treatnment of injuries

resulting fromthose five® staged accidents (“the Staged-Acci dent

Schene”).* Therefore, the nobst narrow readi ng of the rel ease
covers additional legal clainms arising out of or directly
relating to the Staged-Accident Schene; it does not cover clains
based on factual “occurrences” that took place independently of
t he Staged- Acci dent Schene in Mkris.

Second, the release can be read nore broadly to
enconpass not only the Staged- Acci dent Schene, but al so any

i nstances of nedical and billing fraud by Rennard |Inc. agai nst

State Farm Mutual arising fromthe staqging of accidents. In the

parties’ words, the rel ease covers any “clains” arising fromthe
“activities” that are “the subject of” the Makris suit. The

“subject” of the Makris suit was the staging of accidents and the

3 At oral argunment, Plaintiffs represented that the
schenme in Makris arose fromthe staging of nine accidents, four
of which are listed in the RICO case statenment, but not the
conplaint. The Makris conplaint states that “[t]he schene to
defraud is based upon a series of alleged notor vehicle
accidents, including but not limted to [the five] described
bel ow.” Second Am Conpl., Mkris, T 38 (doc. no. 158, ex. E)
The actual nunber of staged accidents is |less inportant than the
fact that all of the acts of insurance fraud alleged in Mkris
stemfroma discrete group of staged accidents.

4 “The scheme to defraud is based upon a series of
all eged notor vehicle accidents, including but not imted to
[the five] described below. . . . During the relevant tines

i ndi vidual s claimng physical injuries as a result of the staged
not or vehicle accidents sought or were referred for nedical
treatnent at defendant facilities.” Second Am Conpl., Mkris,
19 38-39 (doc. no. 158, ex. E) (enphases added).
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fraudul ent treatnment and billing of injuries allegedly sustained
in the staged accidents. By this reading, the “set forth in”
| anguage di scussed above limts only the types of “losses or
damages” covered, and does not limt the types of “clains” that
the release allows. Rather, a “clainf may be brought under the
release as long as it arises fromthe “activities” that were “the
subj ect of” Makris, i.e., the staging of accidents and fraudul ent
treatnment and billing of injuries allegedly sustained in the
staged accidents. In other words, under this reading the rel ease
covers any claimfor fraudulent treatnent or billing that arises
fromthe staging of an accident, whether or not it was alleged in
the Makris conpl aint.

Finally, under the third and broadest reading, the

rel ease could apply to any claimby State Farm Miutual agai nst

Rennard Inc. for fraudulent treatnent or billing, regardl ess of

whether it arises froma staged accident. |In the parties’ words,
the rel ease applies to any “clains” arising from Rennard Inc.’s
“participation in” the activities which are “the subject of”
Makris. In Makris, Rennard Inc. was not alleged to have staged
any accidents; its “participation” was limted to fraudul ent
treatnent and billing of the alleged victinms of the staged
accidents. Even if this reading is |ess convincing than the
narrower readi ngs discussed above, it is certainly reasonabl e,

gi ven the vague and inpreci se | anguage of the rel ease.
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In short, the | anguage of the release is anbiguous; it
fails to enploy definite | anguage that is reasonably susceptible

of only one neaning. Conpare Harrity v. Med. Coll. of Pa. Hosp.

653 A.2d 5, 11 (Pa. Super. 1994) (finding unanbi guous a rel ease

fromall clains “for which suit was brought in. . . Cvil Action

No. 88-4913, styled Sarah T. Harrity vs. Caridge at Park Pl ace,

Inc.” (enphasis added)). Therefore, unless the anbiguity can be

resolved by the extrinsic evidence raised by the parti es,
consi deration of the anbi guous rel ease nust be left for the

factfi nder.

2. Extrinsic evidence does not elimnate the
anbiquity in the rel ease

The extrinsic evidence introduced by the parties does
not resolve the anbiguity as to the scope of the release. The
parties rely on only two pieces of extrinsic evidence: the
deposition of F. Mchael Medway, the attorney who entered into
the rel ease on behalf of Rennard Inc. (doc. no. 158, ex. H), and
the affidavit of Defendant Joseph Mandal e, owner of Rennard Inc.
at the time of its entry into the release (doc. no. 158, ex. F).

Def endant Mandal e’ s sel f-serving affidavit, however, is
an unreliable foundation to support his notion for sumary

judgnment. See |1.V. Servs. of Am, Inc. v. Trs. of Am

Consul ting, 136 F.3d 114, 122 (2d Gr. 1998) (“[A] finder of fact

need not have believed [appellee’ s enployee]'s self-serving
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affidavit. It is as plausible, given the anbiguity in the Plan
| anguage, that appellees originally read the coverage as
appel l ants now do, and that the affidavit was, to put it
politely, an afterthought.”).

The deposition of Medway is thus the only all eged piece
of objective extrinsic evidence. Medway conceded in his
testinony that, in Makris, “[State Farm Miutual’s] clai mwas that
there were dummy accidents that were staged,” Mdway Dep. at 24,
Jan. 29, 2007 (doc. no. 158, ex. H), but also theorized that
“these staged accidents that were specifically nentioned in this
conplaint were nerely a key to open a door to a |larger type of
wrongdoing, if you will, as [State Farm Mutual] saw it to exist,”
id. at 26. To support this theory, Medway referred to his
conversations with attorneys for State Farm Miutual in Mkris--

i ncl udi ng Joseph Mancano and Edward Bradl ey--and David Muirphy,
who signed the release. 1d. at 26. The conversations, however
occurred “[a]t depositions, during breaks, off the record

di scussions,” but not on the record or in witing. [d. at 29.

The Court agrees that the Medway deposition does
provi de sonme evidence as to the intent of the parties. It is of

little weight, however, since it is all uncorroborated and

unverifiable by any other objective evidence. Conpare Harrity,
653 A.2d at 11 (affidavit of attorney who negotiated the rel ease

was “in conplete conformty” with the “extrenely clear limting
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| anguage” of the rel ease, and was corroborated by the “nom nal
anount [of consideration], comensurate with the [imted
liability of [the released party]”). Here, the Medway deposition
i's not one anong several pieces of evidence that confirns an
extrenely clear release, but rather a small exception to an
ot herwi se vast dearth of evidence.

Accordi ngly, because there is insufficient evidence to
elimnate the anbiguity fromthe rel ease, interpretation of the

rel ease nust be left to the finder of fact.?®

5 Def endants argue that if the release is found to be
anbi guous, the Court should resolve the anbiguity against its
drafter at the summary judgnent stage. It is well-established,

however, that “[a]lthough the intent of the parties to a contract
is normally a question for the court, it becones a jury question
if [the contract] is anbiguous and its resolution depends on the
credibility of extrinsic evidence or on a choice anbng reasonabl e
inferences to be drawn fromextrinsic evidence.” Mtor Coils
Mg. Co. v. Am Ins. Co., 454 A 2d 1044, 1048 (Pa. Super. 1982);
Allstate, 905 A 2d at 469. Such a question is reserved for the
jury because “[s]ummary judgnment is inappropriate when a case

Wll turn on credibility determnations.” El, 479 F.3d at 237
(citations omtted). It is only when the factfinder’s “*inquiry
fails to clarify the anbiguity that the rule of [contra
proferenteny . . . should be used to conclude the nmatter agai nst

that party responsible for the anbiguity, the drafter of the
docunent.’” Sun Co. v. Pa. Turnpike Commin, 708 A 2d 875, 879
(Pa. Commw. Ct. 1998) (om ssion in original) (quoting Burns M.
Co. v. Boehm 356 A 2d 763, 766 n.3 (Pa. 1976)). In effect,

Def endants ask the Court to deprive the jury of its factfinding
role. Instead, courts have comonly enployed jury instructions
to suggest the use of the contra proferentemrule to juries.
See, e.qg., Fogarty v. Near N. Brokerage, 162 F.3d 74, 78 (2d G r
1998); Porous Media Corp. v. Mdland Brake, Inc., 220 F.3d 954,
960 & n.8 (8th G r. 2000).

Moreover, even if it were procedurally appropriate at
this stage, use of the contra proferentemrule is inproper where
the parties are both sophisticated or have both thoroughly
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C. There Is a Genuine |Issue of NMaterial Fact as to Wether
State FarmFire |Is Covered by the Rel ease

Plaintiffs argue that the release applies only to State
Farm Mutual --and not State Farm Fire--because State Farm Fire was
neither a plaintiff in the Makris case nor a signatory to the
rel ease. Defendants have apparently failed to take discovery on
the rel ationship between State Farm Mutual and State Farm Fire.
This failure is puzzling, especially given that the nature of the
relationship, if any, is highly material to whether the rel ease
applies to State Farm Fire.

It is reasonable to assune that the State Farmentities
are closely related, as they have the sane counsel and are
pursuing this case as if they were one entity. Nonethel ess, at
the summary judgnment stage, Defendants, as novants, bear the
initial burden of showi ng the absence of any genuine issues of
material fact. El, 479 F.3d at 237. Mbreover, because
Def endants seek summary judgnment in their favor as to an
affirmati ve defense, they “bear the burden of proof at trial and

t herefore nust show that [they have] produced enough evidence to

negotiated the contract. See Galdieri v. Mnsanto Co., 245 F
Supp. 2d 636, 647 (E.D. Pa. 2002) (citing Burns, 356 A .2d at 767)
(“[T]he parties engaged in free and bil ateral negoti ati ons,
rendering automatic application of the contra proferentemrule

i nappropriate.”). Although a small quantum of evidence has been
adduced as to the circunstances surroundi ng the negotiation of
the rel ease, there renmains a genuine issue of material fact as to
t he sophi stication of each party and each party’s bargai ni ng
power in drafting the rel ease.

18



support the findings of fact necessary to win. Thus, if there is
a chance that a reasonable factfinder would not accept a noving
party’s necessary propositions of fact, pre-trial judgnment cannot
be granted.” 1d. at 237-38 (noting that “gaps in the evidence”
and “doubts as to the sufficiency of novant’s proof” preclude
summary judgnent).

Here, al though Defendants briefly assert in their
nmoti ons and supporting |l egal nenoranda that State Farm Fire,
al t hough not a party to the release, is sufficiently related to
State Farm Mutual so as to be covered by the rel ease, they have
failed to marshal any conpetent evidence to support this
assertion.® Therefore, Defendants are not entitled to sumary

judgnent on State Farm Fire’'s cl ai ns because there remain

6 Def endant s Joseph and Lana Mandal e and Managenent
Services of PA Inc. fail to address the rel ationship between the
State Farmentities (doc. no. 158). Defendants Tarnopol sky and
Rennard P.C. aver that “State FarmFire is a subsidiary of State
Farm Mutual or is otherw se owned and/or operated by State Farm

Mutual .” Rennard Defts.” Mot. for Summ J. (doc. no. 156, at 3
n.1l). The only support offered for this argunent is defense
counsel’s “information and belief,” id., which is asserted in

Def endants’ notion and supporting | egal nmenorandum-not in the
“pl eadi ngs, depositions, answers to interrogatories . . .

adm ssions on file . . . [or] affidavits,” as required by Federal
Rul e of Civil Procedure 56(c). See Orson, Inc. v. Mramax Film
Corp., 79 F.3d 1358, 1367 n.9 (3d G r. 1996) (holding that
“argunents made in | egal nenoranda are not evidence” to be
considered in deciding a summary judgnent notion); see also Fed.
R Cv. P. 56(e) (burden only shifts to non-novant after “notion
for summary judgnment is made and supported as provided in this
rul e” (enphasis added)). Defendants point to no evidence in any
pl eadi ngs, depositions, answers to interrogatories, adm ssions on
file, or affidavits to support their position.
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significant gaps in the evidence and doubts as to the sufficiency
of the proof of the relationship between State Farm Mitual and

State Farm Fire.

D. There Is a Genuine |Issue of NMaterial Fact as to Wether
Def endants Are Covered by the Rel ease

Each Defendant argues that it is one of Rennard Inc.’s
heirs, executors, adm nistrators, successors, assigns or one of
its past or present officers, directors, enployees, agents or
representatives, and thus is covered by the release. Rennard
P.C. contends that it is a successor-in-interest to Rennard Inc.
Joseph and Lana Mandal e, Nora Faynberg, and Al ex Tar nopol sky al
contend that they are past or present officers, directors, or
enpl oyees of Rennard Inc. Defendants point to board of director
m nutes, their own affidavits, and records filed with the
Pennsyl vani a Departnment of State to support these argunents.

Plaintiffs, on the other hand, contend that Rennard
Inc. continues to exist, in spite of Defendants’ evidence to the
contrary. For this proposition, Plaintiffs point to two pieces
of evidence: Rennard Inc. was represented by counsel and agreed
to a settlement in the Makris case in 2003, and Rennard I nc.
entered an appearance in this case in 2006. |If Rennard Inc.
continued to exist and continued to be owned by Joseph Mandal e
(with whom attorney Medway dealt during his representation of

Rennard Inc. in the Makris case), then it is unclear how Faynberg
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or Tarnopol sky were ever owners of Rennard Inc. Indeed, at a
ti me when, according to Defendants, Tarnopol sky was supposed to
be the sole owner of Rennard P.C. (the alleged successor-in-
interest to Rennard Inc.), Joseph Mandal e was apparently still
the owner of Rennard Inc. and gave the final approval for the
settlement wth State Farm Mutual .

In short, whether each Defendant is one of Rennard
Inc.’s heirs, executors, admnistrators, successors, assigns or
one of its past or present officers, directors, enployees, agents
or representatives is a genuine issue of material fact, and thus

i nappropriate for determ nation on summary judgnent.

1. CONCLUSI ON

Def endants’ notions for sumary judgnent (doc. nos. 156
and 158) will be denied. First, the | anguage defining the scope
of the rel ease remai ns anbi guous, and nust therefore be
considered by the factfinder at the conclusion of trial. Second,
there is a genuine issue of material fact as to whether State
FarmFire is related to State Farm Mutual in such a way as to be
covered by the release. Finally, there is a genuine issue of
material fact as to whether Defendants are related to Rennard
Inc. in such a way as to be covered by the rel ease.

An appropriate order foll ows.

21



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE CIVIL ACTI ON
| NSURANCE CO. et al ., : NO. 05- 2081
Plaintiffs, :

V.

PH LLY FAM LY PRACTI CE
I NC. et al.

Def endant s.

ORDER

AND NOW this 27th day of Novenber, 2007, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat Def endants Al exander Tarnopol sky and Rennard Heal th
Care, P.C.’s notion for summary judgnment (doc. no. 156) is
DENI ED

It is further ORDERED t hat Def endants Joseph Mandal e,
Lana Mandal e, and Managenent Services of PA, Inc.’s notion for

summary judgnment (doc. no. 158) is DEN ED

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




