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Bartle, C. J. Novenber 26, 2007

Before the court is the notion of Ceral dine G bson
("Ms. G bson") for leave to register for certain benefits with
the AHP Settlement Trust ("Trust"). M. Gbson failed to obtain
a private echocardi ogram by the January 3, 2003 deadline to
preserve her rights to benefits under the Diet Drug Nationw de
Class Action Settlenment Agreenent ("Settlenent Agreenent”) with
Weth.! She maintains, however, that her delay was due to
"excusabl e negl ect.”

I .
According to Ms. G bson's notion, she ingested the diet

drugs comonly known as Fen-Phen? from June 1997 until m d-

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. "Fen-Phen" is widely used to refer to the conbination of the
(continued. . .)



Sept enber 1997. In March 2000, Ms. G bson submitted a conpl eted

Pink Forn? to the Trust.* In her Pink Form M. G bson stated

that she ingested diet drugs between August 14, 1997 and

Sept enber 1997 and that the duration of use was for 60 days or

less.® See Ms. G bson's Pink Form attached to Weth's response.
At sonme unspecified tinme, Ms. G bson's nother died.

This event |led Ms. G bson to have a nervous breakdown. Ms.

G bson clains that, in June 2000, she was hospitalized for

psychiatric care.® Following her initial hospitalization, M.

2. (...continued)

di et drugs Fenfluram ne and Phenterm ne. Fenfluram ne, marketed
under the brand nane Pondimn® and the |ater related drug
Dexfenfl uram ne, marketed under the brand nane Redux™ were sold
by Weth and are the subject of the Settlenent Agreenment. In her
nmotion, Ms. G bson states that she was prescribed Redux™

3. The Accelerated Inplenentation Option, comonly referred to
as the Pink Form allowed class nenbers to seek benefits afforded
under the Settl enent Agreenment without regard to Final Judicial
Approval . See Settlenment Agreenent § V.

4. In her Pink Form M. G bson stated that she was seeki ng

rei mbursenent for the cost of a privatel y-obtained echocardi ogram
and cash or additional nedical services ("cash/ned benefit"). In
her notion, Ms. G bson does not specify which benefits she is
seeki ng.

5. Generally, Cass Menbers who took diet drugs for 60 days or
less are ineligible for the Screening Program See Settl enent
Agreenment 8 IV. A The Screening Program provided Transthoracic
Echocar di ograns and associated interpretive physician visits to
eligible Cass Menbers. See Settlenent Agreenent 88 |.50,
IV.A.1l.a, IV.A 2.b. As Ms. G bson was ineligible to participate
in the Screening Program she had until January 3, 2003 to obtain
a private echocardiogramto preserve her right to seek benefits
under the Settl enent Agreenent.

6. According to a Cinical Sumary, dated Septenber 12, 2000,
(conti nued. . .)
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G bson was in and out of various hospitals for additiona
psychiatric treatnment. 1In 2002, Ms. G bson |ost her job as a
result of her nental illness. Although she collected

unenpl oynent benefits, Ms. G bson clains that her rental expenses
exceeded the benefits, and she | ost her apartnent and lived in
her car. For nost of 2003, Ms. G bson was honel ess. Eventually,
Ms. G bson applied for and received disability benefits, which
enabl ed her to nove back into her apartnment. On March 25, 2004,
Ms. G bson called the Trust and was inforned that the deadline to
obtain a private echocardi ogramwas January 3, 2003.

Weth argues that Ms. G bson's nental illness should
not excuse her fromconplying with the rel evant deadlines under
the Settlenent Agreenent. According to Weth, M. G bson
recei ved anple notice of the January 3, 2003 deadline. Weth has
submtted a declaration fromC. Patton Tidnore, the Director of
Communi cations for the Trust. M. Tidnore avers that the Initial
Noti ce Packet was sent to Ms. G bson on January 23, 2000. M.

G bson confirmed receipt of the Initial Notice by affixing an
address | abel included in the Notice to the Pink Formthat she
submtted. Additional notices were mailed to Ms. G bson on

February 18, 2002 and January 27, 2003. These notices were not

6. (...continued)

Ms. G bson was hospitalized between August 27, 2000 and

Septenber 11, 2000 for psychiatric care. The Cinical Sumary is
the only nedical record that Ms. G bson subnmitted in support of
her noti on.
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returned to the Trust as undeliverable. See Tidnore Decl. at
19 2-5 (Aug. 14, 2006).

Weth al so contends that Ms. G bson's nental illness
did not prevent her from cashing her prescription rei nmbursenent
benefit. In his declaration, M. Patton avers that, on March 2,
2001, the Trust sent to Ms. G bson a check in the amount of $120
for the prescription reinbursenent benefit and that the check
cleared on April 4, 2001. See Tidnore Decl. at T 6 (Aug. 14,
2006). Weth argues that if Ms. G bson was heal thy enough to
cash this check, then she also could have obtai ned an
echocar di ogram by January 3, 2003.

According to the Trust, Ms. G bson first contacted it
on March 25, 2004." During this call, a Trust representative
informed Ms. G bson that, because she had not obtained a private
echocardi ogram she was ineligible for additional settlenent
benefits. 1In June 2004, Ms. G bson was advised specifically that
the deadline for submtting a privately-obtained echocardi ogram
was January 3, 2003. In July 2004, Ms. G bson received a private
echocardi ogram which she submtted to the Trust. M. Tidnore
avers that, during at |least 30 of Ms. G bson's calls with the
Trust, she was advised that the July 2004 echocardi ogram was
untimely. See Tidnore Decl. at 1 7 (Aug. 11, 2006). On May 31,

2006, Ms. G bson submtted a letter to the court requesting

7. The Trust also has submtted a declaration from M. Tidnore.
According to M. Tidnore, "Ms. G bson has called the Trust's call
center approxinmately 140 tines.” See Tidnore Decl. at | 3

(Aug. 11, 2006).
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relief fromthe January 3, 2003 deadline. On July 26, 2006, this

| etter was docketed as the notion that is presently before us.

1.

The Settl enent Agreenent approved by this court in
Pretrial Order ("PTO') No. 1415 provides strict deadlines for
Cl ass Menbers to seek benefits fromthe Trust. See PTO No. 1415
(Aug. 28, 2000). dass Menbers who did not participate in the
Trust's Screening Program nust have received a di agnosis of
either FDA positive or mld mtral regurgitation by a privately-
obt ai ned echocar di ogram bet ween the commencenent of diet drug use
and January 3, 2003 to be eligible to receive certain benefits
under the Settlenent Agreenment. See Settlenent Agreenent
88 1.49, IV.B, IV.C

The deadl i nes inposed by the Settlenment Agreenent may
be extended if the novant can show his or her failure to neet the

deadl i nes was due to "excusable neglect.” In In re Othopedic

Bone Screw Products Liability Litigation, 246 F.3d 315, 323 (3d

Cir. 2001), our Court of Appeals reiterated the Suprene Court's

anal ysis of excusable neglect as set forth in Pioneer |nvestnent

Services Co. v. Brunswi ck Assocs. Ltd. Partnership., 507 U S. 380

(1993). Four factors should be eval uated when deci di ng whet her
excusabl e negl ect exists: (1) the danger of prejudice to the
non-novant; (2) the length of the delay and its potential effect
on judicial proceedings; (3) the reason for the delay, including

whether it was within the reasonable control of the novant; and
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(4) whether the novant acted in good faith. Pioneer, 507 U S. at
395; Bone Screw, 246 F.3d at 322-23. W shall discuss each of

these factors in turn

An inportant consideration in our analysis is the
danger of prejudice to Weth.® Weth argues that if Ms. G bson
is given |leave to register for benefits with the Trust such
action will "open the floodgates” for simlar clainms. Weth also
contends that granting Ms. G bson's notion will deny it the
finality for which it bargained in the Settlenent Agreenent. The
finality provided by the Settlement Agreenent to Weth, the Trust
and ot her C ass Menbers has been of paranount inportance
t hroughout the adm nistration of the Settlenment Agreenment. |If
Ms. G bson's notion were the only one of its kind, her late
regi stration may pose little danger of prejudicing the non-
nmovants. M. G bson, however, is certainly not alone. Nbreover
Ms. G bson failed to provide sufficient docunentation to support
her assertion that her inpairnent prevented her from obtaining an
echocardi ogram by January 3, 2003. Wthout such docunentation,
Ms. G bson's situation is neither unique nor specific to her
"Al t hough the adm ssion of any particular claimant nay not in
itself cause a substantial drain on the Trust, allowing this
claimant to escape the firmdeadlines set forth in the Settlenent
Agreenment ... will surely encourage others to seek the sane

relief." PTO No. 3923, at 3 (Sept. 10, 2004).

8. Although the Trust filed a response, it stated that it took
no position on the nerits of Ms. G bson's notion
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Second, the length of the delay in neeting the deadline
nmust be considered. The January 3, 2003 deadline to obtain a
private echocardi ogramwas not an arbitrary date. This date was
carefully chosen in light of evidence that the later the
di agnosis the greater the likelihood that the C ass Menber's
mtral valve regurgitation was not caused by diet drugs. See |

re Diet Drugs, 2000 W. 1222042, at *46-*47 (E.D. Pa. Aug. 28,

2000). Diet drug induced mtral valve regurgitation is not
| atent and can be detected by an echocardi ogram after the C ass
Menber ceases use of the drugs. |d. Simlarly, the deadline to
register with the Trust was set to give Cass Menbers anple tine
to conplete the necessary forns and submt themto the Trust. 1In
Ms. G bson's case, she did not have an echocardi ogramuntil nore
t han ei ghteen nonths after the deadline to obtain a private
echocar di ogram had passed. This is not an insignificant anount
of time. Mreover, Ms. G bson waited until May 2006 before
seeking relief fromthis court. This was alnost two years after
she had obt ai ned her echocardi ogram and was i nforned by the Trust
that it was untinmely and nore than three years after the
January 3, 2003 deadline. Therefore, to allow Ms. G bson this
| engt hy extension would undernmine the finality of the Settl enent
Agreenment and open the door to simlarly situated C ass Menbers
who are presently tine-barred.

Third, we nust evaluate the reasons for the delay. M.
G bson argues that she has valid reasons for m ssing the deadline

because: (1) she suffered a nervous breakdown that required
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psychiatric treatnment; and (2) she | ost her job and her
apartnent. M. G bson argues that her inpaired nental condition
prevent ed her from obtaining an echocardi ogram by the January 3,
2003 deadline. W find, however, that Ms. G bson's proof of her
mental inpairment is inadequate. Although she clains to have
been di sabl ed si nce 2000, she has only subnmtted one nedi cal
record from Septenber 2000. According to that report, M. G bson
was admtted to the Connecticut Mental Health Center in New
Haven, Connecticut on August 27, 2000 and di scharged on
Septenber 11, 2000. Upon entering the facility she was
"di shevel ed and sommolent ... [and] not oriented to tinme or
place.” Pl.'s Reply. The report concluded that her condition
was |ikely due to psychotropic nmedications given to Ms. G bson
when she was transferred from Waterbury Hospital in Connecticut
to the Connecticut Mental Health Center. The nedical report is
evi dence only that Ms. G bson was in the hospital for one nonth
in 2000. It does not prove that she has been continually
di sabl ed or inconpetent since that tinme. Moreover, the nedical
record di scusses her condition upon adm ssion to the hospital,
but is silent regarding her condition at the tine of her rel ease.
There is therefore no evidence that the severity of her condition
upon rel ease was such that it precluded her from obtaining an
echocardi ogram Wthout additional proof, we cannot excuse her
fromconplying with the January 3, 2003 deadl i ne.

Mor eover, Ms. G bson had adequate notice of the

January 3, 2003 deadline. Rule 23 of the Federal Rules of Gvil
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Procedure states: "For any class certified under Rule 23(b)(3),

the court nmust direct to class nenbers the best notice

practicable under the circunstances, including individual notice

to all menbers who can be identified through reasonable effort.”
Fed. R Cv. P. 23(c)(2)(B). An extensive notice plan was put in
place to informall C ass Menbers of the Settlenent Agreenent.
See PTO No. 1415 at 79-87. W have previously stated that the
notice plan was the "best notice practicable under the
ci rcunst ances” and concluded that it was "highly successful."
PTO No. 997 1 15 at 8; PTO No. 1415 at 83. W have concluded in
the past, and still believe, that the notice plan well exceeded
the "best notice practicable under the circunstances.” |In
addition, several notices were prepared that specifically
instructed Cl ass Menbers on the significance of the January 3,
2003 deadline. Significantly, three such notices were nmuil ed
directly to Ms. G bson; she confirned the recei pt of one and the
other two were not returned to the Trust as undeliverable. Thus,
Ms. G bson had adequate notice of the January 3, 2003 deadli ne.
Finally, we have no reason to doubt that Ms. G bson
acted in good faith. However, the danger of prejudice to non-
novants and the |l ength of, and reasons for, the delay wei ghs
heavily in favor of finding that Ms. G bson's actions do not
constitute excusable neglect. Accordingly, Ms. G bson is not
entitled to an extension of the applicable deadline and she is

out of time to register with the Trust for benefits.
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AND NOW on this 26th day of Novenber, 2007, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of Geral dine G bson for |eave to register
for benefits with the AHP Settl enent Trust is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C J.



