IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE LEI TCH, et al. : CIVIL ACTI ON
. :
MM INC. . et al. : NO. 03- 4344
MVEMORANDUM
Bartl e, C. J. November 19, 2007

The four remaining plaintiffs! in this action, Benjamn
Adans, WIIliam Burge, Lawence Churm and Donald Smth, were
Court Security Oficers ("CSGs") charged with protecting federal
court houses who have sued WM Inc., their former enpl oyer, as
well as the United States Marshals Service ("USM5"), the
Department of Justice, Attorney General John Ashcroft, and the
United States (collectively, the "Federal Defendants"). These
plaintiffs contend that they were wongfully term nated after
they were nedically disqualified by the USM5 fromtheir CSO
positions and subsequently term nated by WM Plaintiffs Burge,

Churm and Smth have clains against the Federal Defendants for

1. The instant matter began as a putative class action. Since
then, the court has dism ssed or entered judgnent as to a variety
of the clains brought by these and other plaintiffs. The court
additionally denied the plaintiff's notion to certify a class
action. This opinion addresses the remaining four plaintiffs and
t heir clains.

The court stayed this action pending the decision of the
Court of Appeals in a related action, Wlson v. WM 1Inc., 475
F.3d 166 (3d G r. 2007).




violation of 8 504 of the Rehabilitation Act and the due process
clause of the Fifth Anendnent. Smith has an additional due
process claimagainst WM The fourth plaintiff, Benjam n Adans,
has a Rehabilitation Act clai magainst the Federal Defendants and
di scrimnation clainms against WM Before the court are the
noti ons of MWM and the Federal Defendants for summary judgnment on
each of the plaintiff's claimns.
I .

Summary judgnent is appropriate only where there is no

genui ne i ssue of material fact and the noving party is entitled

to judgnment as a matter of law. Celotex Corp. v. Catrett, 477

U S 317, 323 (1986); see Fed. R Cv. P. 56(c). A dispute is
genuine if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 254 (1986). After review ng the

evidence, the court nmkes all reasonable inferences fromthe
evidence in the light nost favorable to the non-novant. |Inre

Flat dass Antitrust Litig., 385 F.3d 350, 357 (3d G r. 2004).

1.

The USMS has a statutory obligation to provide for the
security of the United States Courts, 28 U S.C. 8§ 566(a). To
nmeet this obligation, the USMS contracts with a nunber of private
security conpanies, including WM Beginning in June, 2002, the
USMS i npl ement ed uni form nedi cal standards and procedures for the
CSO position. The history of the decision to inplenent these

medi cal requirenments, as well as the relationship between the
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CSCs, MM and the USMS, has been well docunented in a nunber of
earlier opinions. E.g. Wlson v. MWWM 1Inc., 2005 W. 1231968

(E.D. Pa. 2005). W will not repeat that history here, but
nerely reiterate that as a result of the new nedical standards,
each CSO is required to have an annual nedi cal exam nation to
determne if he or she neets the medical qualification for the
CSO position. The nedical records fromthat exam nation are sent
to a review ng physician enployed by the USM5, who either accepts
the CSO as nedically qualified or inforns the CSO that his or her
status is "not nedically qualified" and states that a fi nal
determ nation will be deferred pending further docunentation.
After receiving a "not nedically qualified" letter, the CSO has
30 days to submit any additional medical docunentation.

The facts as they pertain to the four plaintiffs
remaining in this action are as follows. Plaintiff Adans began
wor king as a CSO for MWM on Cctober 1, 2001 and submitted to a
requi red annual nedical exam nation in January of 2002. 1In Mrch
of that year, the USMS revi ewi ng doctor determ ned that he
required additional nedical information before decidi ng whether
Adans was nedically qualified to work as a CSO.  Adans did not
respond to this request and apparently the USMS did not take any
action at that time. After Adans' next annual nedical
exam nation in April of 2003, the USMS reviewi ng doctor again
requested additional information regardi ng Adans' cardi ac
condi tion, diabetes, blood pressure and hearing. [In Novenber,

2003, the review ng doctor concluded that Adans was not nedically
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qualified to performthe essential functions of the CSO position
because his diabetes was not under control. USMS sent a letter
to that effect to WM on May 4, 2004, and on May 5, MM renoved
Adanms fromthe USMS contract and term nated him MM offered
Adans a position on a contract it had with the General Services
Adm ni stration, but Adans rejected this offer.

Plaintiff Burge began working for MM as a CSO on
Cctober 1, 2001 and submitted to a required annual nedical
exam nation in January of 2002. 1In April of that year, the USMS
revi ewi ng doctor requested additional information from Burge's
treati ng physician concerning his history of anxiety. On
January 16, 2003, after receiving materials fromBurge's treating
psychiatrist, the review ng doctor recommended that Burge be
medi cal ly disqualified for the CSO position because of his
di agnosi s of Ceneralized Anxiety Disorder. MM renoved Burge
fromthe USMS contract and term nated himon February 4, 2003.

Plaintiff Churm began working for MM as a CSO on
Cctober 1, 2001. He had submitted to a required annual nedical
exam nation in June of that year, while working for WM s
predecessor. After reviewing the results of that exam nation,
the USMS reviewi ng doctor requested suppl enmental nedical reports
regarding Churm s di abetes. After receiving no response, the
revi ewi ng doctor requested the information a second tine on
April 22, 2002. Churm s personal physician, Dr. | hab Dana,
submtted a letter on Septenber 17, 2002. On a Medical Review

Form dat ed Cctober 2, 2002, the review ng doctor informed Churm
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that Dr. Dana's letter was not responsive to his requests, and he
again asked Churmto submt the originally requested suppl enenta
information. Churmdid not respond, and on March 27, 2003, based
upon the results of his June 20, 2001 exam nation, Churm was

medi cal ly disqualified due to his poorly controlled diabetes.

MM renmoved himfromthe USMS contract and term nated hi mon
April 28, 2003.

Plaintiff Smith began working for MM as a CSO on
Cctober 1, 2001. He had submitted to a required annual nedical
exam nation in March of that year, while working for WM s
predecessor. In June or July of that year, the USMS revi ewi ng
doct or sought nore nedical information from Smth before
determ ning whether Smth was nedically qualified. Smth
supplied the requested information regarding his hearing. On
March 29, 2002, the review ng doctor concluded that Smth was
nmedi cal ly disqualified fromthe CSO position because he did not
nmeet the hearing requirements. On April 2, MV renoved Snith
fromthe USMS contract and terminated his enploynent. After the
final decision was nade, Smth attenpted to submt additiona
medi cal information to the USMS.

Plaintiffs Adanms, Burge, Churmand Smith brought suit
challenging their termnations in 2003. The Federal Defendants
and MVM each filed a notion for summary judgnment against the
present plaintiffs on Decenber 21, 2005. Briefing on these
notions was nearly conplete when the court placed the matter in

suspense on April 24, 2006 pending a decision fromthe Court of
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Appeals in Wlson v. WM 475 F.3d 166 (3d Cr. 2007). WIson

presented many of the same issues facing the court in the instant
matter. WIson was decided by the Court of Appeals on
January 29, 2007, and this case was renoved from suspense on
July 2 of that year. Al parties were given opportunities to
submit supplenental briefing to the notions for summary judgnent
by the Federal Defendants and MMM to address the inpact of the
W son deci sion and devel opnents that had occurred in other,
simlar cases.

[11. CLAIMS AGAI NST FEDERAL DEFENDANTS — DUE PROCESS CLAUSE

Plaintiffs Burge, Churmand Smth each all ege that
their procedural rights under the Due Process C ause of the Fifth
Amendnent were violated by the Federal Defendants when the USMS
found themto be nedically disqualified. The WIlson decision is
clearly dispositive of the due process clains of Burge, Churm and
Smith. In WIlson, three CSCs enpl oyed by MWWM and found to be
nmedi cal |y disqualified by the USMS brought suit contending, inter
alia, due process violations by the Federal Defendants.

The WI1son court concluded that the CSGs had a
constitutionally protected property interest in their enploynent,
and that the USMS had deprived themof that interest. 1d. at
177. Thus, the court determ ned that the CSOs were entitled to
procedural due process, the basic requirenents of which are
notice and an opportunity to be heard. |d. at 178. To determ ne
the precise contours of the notice and hearing required before

the CSGCs could be found nedically disqualified, the court
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bal anced the plaintiff's interest in continued enpl oynent agai nst
the governnent's interest in "providing healthy, physically
qualified security to protect its court houses and enpl oyees."
Id. at 178-79. The court then exam ned "the risk of error in the
procedure used conpared with the degree of inproved accuracy that

addi tional procedures would provide." 1d. citing Mthews v.

El dridge, 424 U S. 319, 334-35 (1976).

The W1lson court held that the CSOs were accorded
sufficient process under the Due Process C ause and affirmed this
court's decision granting the Federal Defendants' notion for
summary judgnent on this question. [d. at 179. The court
expl ai ned:

After the appellants were ternmed nedically

di squalified, but before they were

term nated, they were provided with notice of
their nedical disqualification and offered an
opportunity to respond with nedical
docunentation fromtheir own doctors
regarding their ability to performtheir
positions. Wile this is not a traditional
heari ng, the process afforded the appellants
is sufficient given the balance of their
interest in maintaining enploynent and the
government's interest in security. A nore

ri gorous process would not significantly
enhance the accuracy of the nedi cal
qgqual i fication process.

Id. at 178-79, citing Matthews, 424 U. S. at 335.

The relevant facts of WIlson are identical to the facts
of the present case. The evidence in this case is uncontested
that plaintiffs Burge, Churmand Smth were each provided with
letters inform ng them of their nedical disqualification and that

they were afforded the opportunity to submt additional nedical
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docunent ati on before a final decision was nade. Contrary to
Burge's present claimthat "[t]here is absolutely no due process
(or any type of process) to correct or challenge an erroneous
determ nation by the health service doctor,” the Court of Appeals
recogni zed that the nedical review process enpl oyed by the USMS
af forded each of the applicants sufficient notice and an
opportunity to be heard so as to satisfy the requirenents of the
Constitution.

Al t hough there is no dispute as to the procedure used
by the USMS to nmake the nedi cal determ nations, plaintiffs Smth
and Churm argue that they were nonethel ess deni ed due process.
Plaintiff Smith argues that the failure of the USM5 to consi der
nmedi cal docunentation provided to the USMS after the final
determ nati on had been nmade and he was term nated violated his
due process rights. The Court of Appeals in Wlson clearly ruled
that due process was satisfied by an opportunity to submt
nmedi cal evidence before a final decision was nade. 1d. Smth's
argunment is to no avail and his post-determ nation nmedi ca
evi dence does not create a disputed issue of fact in this case.
Plaintiff Churm maintains that he was financially unable to
provi de additional nedical docunentation regarding his di abetes
al t hough he was given the opportunity to do so. He contends that
the governnent's failure to pay for this additional nedica
exam nation violated his right to due process. Churm however,
does not cite any support for the contention that the governnent

nmust shoul der this expense, and we decline to require it. W
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will grant the Federal Defendants' notion for sunmary judgnent as
to the due process clains against it by Smth and Churm
V. CLAI M5 AGAI NST FEDERAL DEFENDANTS — REHABI LI TATI ON ACT

Plaintiffs Adanms, Burge, Churmand Smith each all ege
t hat the Federal Defendants violated Section 504 of the
Rehabilitation Act when those defendants found the plaintiffs to
be not nedically qualified to performthe essential functions of
the CSO job. Section 504 of the Rehabilitation Act of 1973, as
amended, states that

No ot herw se qualified individual with a

disability in the United States ... shall

solely by reason of her or his disability, be

excluded from participation in, be denied the

benefits of, or be subjected to

di scrim nati on under any programor activity

recei ving Federal financial assistance or

under any program or activity conducted by

any Executive agency ...
29 U.S.C. 8 794(a). Section 504 incorporates the substantive
liability standards of the Americans with Disabilities Act (ADA).
Id. at 8§ 794(d). To make out a prima facie case of
di scrim nation under the ADA, each plaintiff nust show that: (1)
he is disabled within the nmeaning of the ADA;, (2) he is otherw se
qualified to performthe essential functions of the job, with or
wi t hout reasonabl e accommobdati ons by the enployer; and (3) he has

suffered an adverse enpl oynent decision. Shaner v. Synthes, 204

F.3d 494, 500 (3d Cr. 2000).
The Federal Defendants first argue that none of the
plaintiffs is disabled within the neaning of the ADA. The ADA

defines "disability" as: (1) a physical or nmental inpairnent
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that substantially limts one or nore of the mgjor life
activities; (2) a record of such inpairnment; (3) being regarded
as having such an inpairnment. 42 U S. C. § 12102(2). The
plaintiffs allege that they were regarded as disabled by the
USMS. The plaintiffs nust do nore than denonstrate that the USMS

was aware that each of themhad an inpairnment. Sutton v. United

Air Lines, 527 U S. 471, 491-92 (1999).2 Instead, a person is
regarded as disabled within the neaning of the ADA if he can
denonstrate that: (1) the defendant "m stakenly believes that a
person has a physical inpairnment that substantially limts one or
nore major life activities,” or (2) the defendant "m stakenly
believes that an actual, non-limting inpairnent substantially
l[imts one or nore major life activities.”" 1d. at 489. The nere
fact that an enpl oyer has nedical requirenents in place does not
mean that the enpl oyer regards any enpl oyee who does not neet

t hose requirenments as being substantially limted in one or nore
major life activities. 1d. at 490.

Plaintiffs Adanms and Burge, filing jointly, argue that
there are disputed questions of naterial fact as to whether their
di squalifications fromthe USMS contract were based on the
erroneous perception that their disabilities would substantially

l[imt themin the major life activity of working. Essentially,

2. In the Sutton case, the plaintiffs were suing an enpl oyer who
had rejected their applications. The court has held in this case
that the USMS was not plaintiffs' enployer. Nonethel ess, cases
agai nst enpl oyers are relevant in considering Plaintiffs’
Rehabilitation Act claim
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they argue that the USMS revi ewi ng physicians made a
determ nation not only as to whether Adans and Burge woul d be
able to performthe essential functions of a CSO but al so made a
broader determ nation of these plaintiffs' ability to perform any
job in the | aw enforcenent profession. Adans and Burge argue
that if the USMS did conclude that they would be unable to
perform any | aw enforcenent position because of their nedical
conditions, the USMS perceived them as di sabl ed.

Adans and Burge claimthat two pieces of evidence
create a disputed issue of nmaterial fact on this question.
First, in their brief, the plaintiffs include excerpts from
letters sent by the USMS to MVM regardi ng t he nmedi ca
di squalification determ nations of twelve other MM enpl oyees.
Plaintiffs contend that these letters contain | anguage suggesting
that the USMS regarded the enpl oyees naned in themas unable to
performthe essential functions of any |aw enforcenment position.
These letters are insufficient to establish a disputed issue of
material fact for two reasons. First, having failed to provide a
copy of these letters to either the court or opposing counsel,
Adans and Burge may not rely on themto create an issue of
di sputed fact. Fed. R CGCv. P. 56(e); Celotex, 477 U S. at 324.
The excerpts listed in the plaintiffs' brief are not thensel ves

sufficient to create an issue of disputed fact. Helmch v.

Kennedy, 796 F.2d 1441, 1443 (11th Cr. 1986), citing Sinms V.

Mack Truck Corp., 488 F. Supp. 592, 597 (E.D. Pa. 1980). Second,

even if the plaintiffs had included the letters in a proper
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evidentiary form they would be incapable of establishing an

i ssue of disputed fact. Adans and Burge are not anong the twel ve
i ndividual s referenced in those letters. Because the question of
"whet her a person has a disability under the ADA is an

i ndividualized inquiry,"” Sutton, 527 U. S. at 483, evidence
regarding other individuals is irrelevant to the question of

whet her the USMS percei ved Adans and Burge as substantially
limted in any major life activities.

Adans and Burge also attenpt to rely on the deposition
testinmony of Dr. John M Janzen, Ph.D., a vocational and
psychol ogi cal rehabilitation expert, to show the existence of a
di sputed issue of material fact as to whether the USMS regarded
them as disabled. Plaintiffs maintain that Dr. Janzen testified
that if they were nedically disqualified fromthe CSO position
t hey woul d necessarily be disqualified froma nunber of other
jobs as well. Again, plaintiffs' attenpts fail because they have
not submtted such testinmony for the court's review. Thus, the
court cannot address the parties' argunents regardi ng whet her
this testinony is legally sufficient to create a disputed issue
of material fact. The court notes that at |east one other court
has determned as a nmatter of law that Dr. Janzen's testinony was
insufficient to create a disputed issue of material fact as to

whet her the USM5S regarded CSOs as disabled. Strolberg v. AKAL

Sec. Co., 2005 W 5629026 (D. Idaho 2005), aff'd in relevant part

Strolberg v. AKAL Sec. Co., 210 Fed. Appx. 683 (9th G r. 2006).

The Strol berg court based this conclusion on the grounds that Dr.
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Janzen inputes the requirenents of the CSO job to other jobs

wi t hout proffering evidence that the requirenents are the sane
and that he failed to present evidence regarding the |abor

mar ket s and/or jobs fromwhich the plaintiffs were disqualified.

Strol berg 2005 W. 5629026, at 11; see also Sutton, 527 U S. 491-

92.

Because the undi sputed evidence in the record states
that the USMS did not regard plaintiffs Adans and Burge as
di sabl ed, these plaintiffs have failed to make out a prinma facie
case, and judgnent on their Rehabilitation Act clains will be
entered for the Federal Defendants.

Plaintiffs Churmand Smth, also filing jointly,
contend that the USMS regarded each of them as disabled. Churm
al l eges that the USMS regarded himas disabled from working,
particularly, working in the broad class of jobs in the | aw
enf orcenment profession, because they believed himto have
uncontrol | ed di abetes. He argues that the USMS al so believed
that anyone with uncontroll ed di abetes woul d have synptons that
woul d necessarily significantly Iimt his ability to work as a
| aw enforcenent officer of any kind. Smth nmaintains that he was
regarded as di sabl ed by the USMS because the revi ewi ng doctor
found himto have "significant hearing |loss in the conversational
range.” Smith clainms that such a determ nation necessarily would
mean that the USMs found Smith to be substantially limted in the
major life activity of hearing. The USMS naintains that it did

not regard Churmand Smth as substantially limted in any major
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life activity and that its only concern was whether plaintiffs
were nedically qualified to performthe essential functions of
t he CSO position

Churmand Smth first argue that the USMS subjectively
considered themto be disabled. They assert that a determ nation
that a CSOis nmedically disqualified based on di abetes or hearing
| oss is also necessarily a judgnent by the USMS that it regarded
the CSO as disabled. W are not persuaded. The Suprene Court
has clearly stated that enployers may use appropriate nedica
requirenents to determne a candidate's qualifications to work in
a particular position. The nmere fact that an enpl oyer has such
requi renents in place does not nean than the enpl oyer regards an
enpl oyee who cannot neet the requirenents as disabled. Sutton,

527 U.S. at 490; see also, Walton, 492 F.3d 998.

Churm and Smth also contend that the deposition
testinmony of Dr. Richard MIler and Marc Farnmer creates a
di sputed issue of material fact as to whether or not the USMS
regarded them as disabled. The plaintiffs both rely heavily on
the testinony of Dr. MIler, the Medical Consultant for Federal
Cccupational Health who originated, inplenmented and applied the
new medi cal standards for CSOs. Plaintiffs state that "Dr.
Mller testified that the CSGs who did not neet the new nedi cal
standards had significant physical or nedical inpairnments.”
Pls." Smith and Churm Mem in Qpp'n at 18. For this proposition,
plaintiffs refer generally to thirty-three pages of Dr. Mller's

deposition testinony. The court was only provided with fifteen
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of those thirty-three pages. 1In the portion of Dr. Mller's
deposition testinony received by the court, the w tness never
states that a CSO who was nedically disqualified had significant
physi cal or nedical inpairnments and not hing he said could be
construed to support this. Mreover, even if Dr. MIler had made
such a statenent, it would not have created a disputed issue of
material fact. As the Court of Appeals has explained, "the nere
fact that an enployer is aware of an enpl oyee's inpairnent is
insufficient to denonstrate either that the enployer regarded the
enpl oyee as di sabled or that that perception caused the adverse

enpl oynent action.” Kelly v. Drexel Univ., 94 F.3d 102, 109 (3d

Cr. 1996); Wlson, 475 F.3d at 179.

Both Churmand Smth cite to specific portions of Dr.
Mller's testinmony. Plaintiffs' interpretation of these portions
is simlarly flawed. Churmclains that:

Dr. MIler testified that CSOs with
uncontrol | ed di abetes would likely suffer
fromcognitive inpairnent, |oss of sensation
in linbs, somol ence, fatigue and vision
impairment. Exhibit 16, MIller Depo. Tr. Il
at 45-47. He testified that those synptons
woul d cause a 'significant reduction' or
"significant Iimtation' in those CSGCs'
ability to work under stress, work al one
whil e arned, use their weapons, stand, walk,
run, and see. 1d. Dr. MIler also testified
that 'if he recommended a nedica

di squalification that there would be a
significant reduction in the CSGs' ability to
performone or nore of these essential job
functions.'

Pls." Smth and Churm Meam in Qop'n at 21-22.

-15-



In the section of Dr. MIller's deposition transcript
referred to by Churm Dr. MIler was asked to give exanpl es of
how synptonms of uncontroll ed di abetes could hypothetically inpede
performance of some of the essential functions of the CSO
position. Contrary to Churmis contention, Dr. MIIler never
testified as to the likelihood that CSGs with uncontrolled
di abetes woul d suffer fromany or all the synptons |isted nor
that any of those synptons would result in the "significant
reduction” or "significant limtation" of any of the |isted mjor
life activities. |Instead, Dr. MIller's testinony concerned
itself solely with theoretical synptonms and exanpl es of how these
synptonms coul d potentially affect performance of specific job
functions of the CSO position. As Dr. MIller stated later during
hi s deposition:

Q In general do you believe that a CSO who

has been disqualified based on di abetes
is substantially limted in one or nore
of the abilities [previously discussed]?

A It would be my opinion that there is a
significant limtation in the ability to
performone or nore essential job
functions.

MIller Dep. Tr. at 53:15-54:3. "The inability to performa
single, particular job does not constitute a substanti al
[imtation in the major life activity of working." 29 CF.R
§ 1630.2(j)(3)(i); Sutton, 527 U.S. at 493.

Plaintiff Smth also relies on Dr. MIller's testinony,

cont endi ng that:
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Dr. Mller testified that he believed that
CSCs who were nedically disqualified on the
basis of their hearing had a 'significant
reduction in their ability to hear.' Exhibit
16, MIler Depo. Tr. Il at 39. ... By this
very definition, Dr. MIler subjectively
regarded the CSGs who were nedically-
di squalified [sic] because of their hearing
as di sabled for the purposes of the ADA
Like Churm Smith msinterprets Dr. Mller's testinony. |In fact,
in the exchange cited by Smith, Dr. Mller clearly limted his
opinion to the specific job functions of a CSO
Q Do you believe though that if you
di squalified a CSO based on hearing | oss
that the state of their hearing is such
that they're significantly inpaired?
Were those your words? Significantly
limted? | can't renenber the words you
used.
A Significant reduction in their ability.
Significant reduction in their ability
to hear in one of the ways listed in the
essential job functions?
A Yes.
MIller Dep. Tr. at 39:2-39:12. Dr. Mller was simlarly explicit
in an earlier exchange: "If we disqualified a CSO based on the
hearing requirenment, it would be ny opinion that their hearing
| oss causes a significant reduction or inability to perform
safely these essential job functions.” MIller Dep. Tr. at 38:6-
38:10.
Smith also attenpts to support his position by citing
to the testinony of Marc Farner, the Assistant Director of the
Judicial Security Division of the USMS, who is responsible for

provi di ng oversight for the CSO program Smith alleges that:
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M. Farner believed that CSGs who were

nmedi cal ly disqualified for hearing | oss could
not understand speech in face-to-face
conversations, understand speech on the

t el ephone, understand speech on radio
transm ssi ons, understand speech when they
coul d not see the person speaking and hear
sounds that require investigation. The
reasonabl e inference is that a person who
cannot hear in the above-listed ways is
substantially limted in his or her ability
to hear.

Regar dl ess of whether the inference Smth draws is a reasonable
one, he ms-characterizes the evidence from which the inference
is drawn, that is, the testinony of M. Farnmer. |In the testinony

cited by Smth, M. Farner is unequivocal:

Q So [CSCs] are renpved fromthe contract
once they are nedically disqualified,
correct?

A Correct.

And the reason that they are nedically
disqualified is because you regarded

t hem as being unable to performthe
essential functions of their job,
correct?

A | didn't regard themin any way ot her
t han saying that they did not neet the
medi cal qualifications.

Q Is it your testinony or your belief that
a CSO who is nedically disqualified can
performthe essential functions of the
] ob?

A They didn't neet the contract standards
so, therefore, they can't performthem

Farnmer Dep. Tr. at 103:20-104: 15.
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Taken in the light nost favorable to the plaintiffs,
t he deposition testinony of neither Dr. MIler nor M. Farner
rai ses a disputed issue of material fact as to whether the USMS
regarded the plaintiffs as disabled. The testinony cited by
plaintiffs is evidence only of the deponents' belief that the
plaintiffs could not safely performtheir jobs. Because neither
Dr. MIler nor M. Farner expresses an opinion as to whether the
USMS regarded the plaintiffs' inpairnments as substantially
limting a mgjor life activity, plaintiffs cannot rely on that
testinmony to show that the USMS regarded them as di sabl ed.

Churm and Smth next argue that the inpairnments
all egedly inmputed to them by the USMS woul d as an objective
matter substantially limt the plaintiffs in one or nore major
life activities. Churmcontends that having uncontrolled
di abetes is an inpairnent that substantially limts a person's
ability to work in the | aw enforcenent profession. He clains
that this inmpairment would Iimt an individual's ability to sit
or stand in one position for long periods of tine and would
render that person incapable of carrying a firearm Such
limtations, he argues, would result in that person's
di squalification fromlaw enforcenent jobs generally. Thus, if
the USMS disqualified Churmon the ground that his diabetes was
not under control, the inpairnents inherent in that finding would
substantially limt himin the mgjor life activity of working in

t he | aw enf orcenent profession.
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To support this contention, Churmrelies again on the
deposition testinony of Dr. MIller. As explained above, Dr.
Mller's testinmony was limted to synptons that could
hypothetically result fromuncontrolled di abetes and the
potential effects those synptons could have on the perfornmance of
the CSO s duties. His testinony cannot be used to show t hat any
i ndi vi dual suffering fromuncontrolled di abetes woul d necessarily
suffer any particular synptonms. Moreover, the undi sputed
evidence in the record establishes that Churm was di sm ssed, at
| east in part, because he repeatedly failed to conply with
requests for medical information. Although the review ng doctor
had concerns about Churmis control of his diabetes based on the
[imted information avail able, he was unable to nmake a final
determ nation as to whether Churmwas qualified to performthe
essential functions of the CSO position. Thus, there is no
evi dence that Churm was regarded as di sabled or was "excl uded
fromthe position sought solely by reason of his [perceived]
disability,"” as required by the Rehabilitation Act, 29 U S.C.

§ 794(a).

Smith maintains that the USMS s determ nation that he
had "significant hearing loss in the conversational range" and
that such an inpairnent woul d necessarily substantially [imt the
major life activity of hearing. Smth does not cite any evidence
in support of this proposition. 1In fact, the undi sputed evi dence

in the record is fromDr. Barson, the physician who revi ewed
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Smth's nedical exam nation results. 1In his declaration, Dr.
Barson explains why Smth was disqualified fromthe CSO position

M. Smith did not neet the required standards
for the unai ded pure-tone audi ogramtests or
t he unai ded functional hearing tests. The
tests confirmed a decreased ability to hear
soft sounds and to distinguish speech,
especially in background noise. ..

determ nation regarding M. Smth was solely
limted to his ability to performthe
essential functions of the CSO position. |
nei t her consi dered nor reached any concl usion
about whether M. Smth's hearing condition
di squalified himfromother jobs (including
ot her | aw enforcenent jobs) or whether it
substantially limted his day-to-day
activities.

Barson Decl. § 6. Smth has not cone forward with any evi dence
that the USMS regarded himas having "a severe restriction on the
use of ... hearing conpared to how uni npaired individuals
normally use their hearing in daily life." Wlton, 492 F.3d 998,
1008, citing Toyota Mdtor Mg. v. WIllians, 534 U S. 184, 200-01

(2002) .

Because neither Churmnor Smith has raised a disputed
issue of material fact as to whether the USMS regarded t hem as
di sabl ed, judgnent on their Rehabilitation Act clains will be
entered for the Federal Defendants. Nunerous other federal
courts have come to the sanme conclusion in cases with

substantially the same factual predicate. E.g. Walton, 492 F. 3d

998, affirmng Walton v. U.S. Marshals Serv., 2005 W 2230151

(N.D. Cal. Sept. 13, 2005); Strolberg, 2005 W 5629026, aff'd in
rel evant part Strol berg, 210 Fed. Appx. 683; Smth v. U S

Marshals Serv., 2006 W. 297725, at *4-5 (D. Vt. Feb. 7, 2006);
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Hurl but v. Akal Security, Inc., No. 04-121 (S.D. Ga. Feb. 15,

2006); Beck v. U.S. Marshals Serv., Cv.A No. 02-1579-L (WD

kla. Dec. 1, 2004); McMullin v. Ashcroft, 337 F. Supp. 2d 1281,

1298-99 (D. Wo. 2004). But see Gunnels v. Akal Security Inc.,

No. 02-132 (S.D. Tex. Feb. 20, 2004).
V. CLAI M5 AGAI NST WM
We now turn to the clains renaining agai nst defendant
MM First, plaintiff Adans alleges that MVM viol ated the ADA,
42 U. S.C. 8§ 12101, et seq., and NJLAD, NJS 10:5-1, et seq., when
it dismssed him?® ADA and NJLAD clains are anal yzed using the
sane standards and burdens of proof, as set out above. Lawrence

v. Westm nster Bank New Jersey, 98 F.3d 61, 70 (3d G r. 1996).

Adans asserts that MVM regarded himas di sabl ed because WM

m st akenly regarded his diabetes as substantially limting himin
the major |ife activity of working. To be regarded as
substantially limted in the mgjor life activity of working, one
nmust be precluded fromnore than a particular job. Mirphy v.
United Parcel Service, Inc., 527 U S. 516, 521-22 (1999).

The uncontested evidence in this case is that WM did
not regard Adans as substantially limted in the major life
activity of working. Adans was renoved fromhis position as a

CSO only because he did not neet the medical standards

3. Although Adans has not responded in any of his briefs to

MVM s notion for summary judgnent on this claim we may not grant
a notion for summary judgnent solely on the grounds that it is
unopposed. E.D. Pa. Loc. R Cv. P. 7.1
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established for the position by the USMS. After Adans had been
removed fromthe Third Grcuit contract, MVWM attenpted to keep
Adans on as an enployee. On May 5, 2004 WM offered hima
position under its contract with the General Services
Adm nistration in Newark, New Jersey. Adans rejected this offer.
Clearly, WMdid not regard Adans as substantially limted in the
major life activity of working. Because Adans has failed to make
out a prima facie case on his disability discrimnation claim
MM s notion for summary judgnent on this claimw |l be granted.

Next, plaintiff Smith brings a claimagainst WM for
vi ol ati on of procedural due process. Smth argues that MWM did
not afford him "appropriate procedures and hearing opportunities
to protest or contest any inappropriate application of nedical
standards, interpretation of nedical standards, or nedical
testing or any other reason which was inproperly invoked or
utilized by the USMs in withdrawing their credentials.” Fourth
Am Conpl. Y 27.

Private conduct is not subject to the due process
clause of the Fifth Anendnent to the United States Constitution,
Lugar v. Ednondson G| Co., 457 U.S. 922 (1982). Only those who

are state actors can incur liability for failure to adhere to
this constitutional requirement. Even if MVWMis deened a state

actor for due process purposes,® it was not conpelled to provide

4. In Wlson, the Court of Appeals was presented with the

question of whether M\WMMwas a state actor, but did not decide it.

Wlson, 475 F.3d at 176. |Instead, the Court of Appeals concl uded
(continued. . .)
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a due process hearing to Smth because it woul d have been
unnecessary and neani ngl ess under the circunstances.

As we detailed earlier in this opinion, the Court of
Appeals in Wlson held that the process provided by the USMS was
sufficient to protect the plaintiffs' protected interests "in
their continued enploynment with wWM" WIson, 475 F.3d at 178.
Here, the evidence is undisputed that the USMs gave Smth all the

process to which he was entitled under Wlson. Supra, pgs. 6-8;

Wlson, 475 F.3d at 178-79. Specifically, "after [Smth] was
termed nmedically disqualified, but before [he was] term nated,

[ he was] provided with notice of his nmedical disqualification and
of fered an opportunity to respond with nedi cal docunmentation from
[ his] own doctors regarding [his] ability to perform/[his]
position[]." Id. Smth, however, argues that MM shoul d have
given himan additional hearing on the question of his nedical
qualifications. W wll assunme w thout deciding that Smth had a
sufficient property interest in the nedical determ nation, as
opposed to his "continued enpl oynent with MVM' nore generally,
and that he nmay assert due process rights against WMw th

respect to that determnation. 1d. at 177-78; see also Stein v.

Board of Gty of NY., 792 F.2d 13, 16-17.

4. (...continued)

that: "Even if we were to determ ne that MWM was an arm of the
governnent, the [plaintiffs'] due process clai ns agai nst MVM nust
fail because they failed to take advantage of the grievance
process provided to themin the [collective bargaining agreenent
with wM." |d.
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The | aw does not require a meaningless act. See

Abdal I ah v. Abdallah, 359 F.2d 170, 175 (3d G r. 1966);

McCandl ess v. Vaughn, 172 F.3d 255, 266 (3d Gr. 1999). |If, as

Smth contends, WM and the USM5 were in a "synbiotic
relationship,”™ the process provided by the USMS is sufficient to
satisfy Smth's procedural entitlenents with respect to WM as
well.® This is particularly so when, as here, WM did not have
the authority to bind the Federal Defendants by its decision as
to plaintiff's nmedical qualifications. The contract between the
USMS and MWWM nandates that all contract CSO enpl oyees, such as
Sm th, undergo an annual nedical exam nation and that they neet
each of the nedical standards that the USMS requires:

Failure to neet any one of the required

medi cal and/or physical qualifications wll

di squalify any enpl oyee for appoi ntnment or

continuation under the contract. |[If a CSO

fails to neet the medical and/or physical

st andards upon reexam nation, the CSO shal

be relieved of duties until the problemis

corrected or the enployee is officially

removed fromthe CSO program
Third Judicial Grcuit Award Contract at pg. C11. The contract

makes clear that it is the review ng physician of the USM5 who

5. Simlarly, in Steinv. Bd. of Gty of N.Y., a public school
bus driver working for a private conmpany brought an action in
federal court alleging deprivation of due process when he was
term nated wi thout receiving adequate notice or a fair hearing.
792 F.2d 13 (2d Cr. 1986). The contract between the Board of
Educati on and the private conpany specified that the conpany
woul d "only enpl oy persons of good noral character to serve as

vehicle operators.” 1d. at 14. The plaintiff was term nated
after allegations that he had exposed hinself while driving the
bus. 1d. The notice and hearing the plaintiff received,

al though ultimately i nadequate, were provided by the Board of
Education, not his private enpl oyer.
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makes the ultimate determ nation about a CSO s nedical fitness
and that MVM pl ays no rol e whatsoever with respect to any
deci si on concerning the nedical qualifications to be or continue
to be a CSO If a CSO does not neet the nedical qualifications
established by the USM5, he is not permtted to work under the
contract as a CSO. WM cannot override this decision.

G ven this explicit contractual delineation, Smth does
not explain what benefit would accrue to himby requiring WMto
duplicate the process provided by the USMs. Even if MWM
conducted a hearing on this question, it is undisputed that under
the ternms of the Third Circuit contract it was only the USMS, not
MM who had the authority to make the determination as to
whet her a CSO was nedically qualified. Thus, to the extent that
Smth seeks to require WMto provide himw th procedural due
process as to the question of his nedical qualification, his
nmotion will be denied since he has al ready been provi ded a proper
due process hearing by the USMS.

Sm th does not seek due process as to any issue other
than the question of his medical disqualification. 1In
particul ar, he does not argue that MVMterm nated hi mw thout
good cause. The only evidence in the record on this point is
that MWWMterm nated Snmith because it did not have any ot her
positions to offer himat the time he was renoved fromthe Third
Circuit contract. Smth concedes that MWVM did not have any such
positions at that tine, and thus inplicitly, that his term nation

on this ground was for good cause.
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Vi .
In sum the notions for sunmary judgnent of the Federal

Def endants and WM w || be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GEORGE LEITCH, et al. ) Cl VIL ACTI ON
V.

MM INC. . et al. : NO. 03- 4344
ORDER

AND NOW this 19th day of Novenber, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of the United States Marshals Service,
t he Departnent of Justice, Attorney General John Ashcroft, and
the United States for summary judgnent (Doc. No. 165) is GRANTED,

(2) judgnent is entered in favor of the United States
Marshal s Service, the Departnment of Justice, Attorney Ceneral
John Ashcroft, and the United States and against plaintiffs
Benjami n Adans, WIIliam Burge, Lawrence Churm and Donald Smth;

(3) the notion of defendant WM Inc. for summary
j udgnment (Doc. No. 164) is GRANTED, and

(4) judgnent is entered in favor of defendant WM
Inc. and against plaintiffs Benjam n Adans and Donal d Smith.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



