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Bartle, C. J. Novenber 16, 2007
Before the court is the notion of Margaret Rogers ("Ms.
Rogers") for leave to register for benefits under the D et Drug
Nati onwi de Cl ass Action Settlenment Agreenment ("Settlenent
Agreenent"”) with Weth.! M. Rogers clains that she tinely
submitted her Blue Forntf to the AHP Settlenent Trust (the
"Trust") by the deadline to register for benefits. Weth,
however, nmintains that the Trust never received Ms. Rogers

regi stration form

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. The Blue Formis one of the forns available to C ass Menbers
to register for benefits with the Trust. Depending upon the
benefits sought, the deadline for submtting the formwas either
August 1, 2002 or May 3, 2003. Ms. Rogers does not state which
benefits she i s seeking.



I .

According to Ms. Rogers' notion and acconpanyi ng
medi cal records, she was prescribed and took the diet drugs
commonly known as fen-phen® from approxi mately February 1996
until April 1996. As a result of her diet drug ingestion, M.
Rogers al |l eges that she was hospitalized for blood clots in her
lungs and difficulty breathing and that these breathing probl ens
ultimately caused her to | ose her job and hone.*

Ms. Rogers argues that she "conpl eted the proper Pink®

and Blue [Forns] by the deadline date. If | amnot m staken,
also a green fornf as well." M. Rogers does not provide any
3. "Fen-Phen" is widely used to refer to the conbination of the

di et drugs Fenfluram ne and Phenterm ne. Fenfluram ne, marketed
under the brand nane Pondimn® and the |ater related drug

Dexf enfl uram ne, marketed under the brand nane Redux™ were sold
by Weth and are the subject of the Settlenent Agreenent. M.
Rogers was prescri bed Pondi m n®.

4. According to her "Cinical Resune,"”™ Ms. Rogers was admtted
to the hospital on March 26, 1996 and di scharged on March 30,
1996. Her discharge diagnoses include: pulnonary enbolism

ast hma, obesity, pleural effusion and pneunonia. There is
nothing in the dinical Resune to indicate that Ms. Rogers
suffers fromval vul ar heart disease. The Cinical Resunme and
prescription records are the only materials that Ms. Rogers
submtted in support of her notion.

5. The Accelerated Inplenentation Option, comonly referred to
as the Pink Form allowed class nenbers to seek benefits afforded
under the Settl enent Agreenment without regard to Final Judicial
Approval . See Settlenment Agreenent § V.

6. Under the Settlenent Agreenent, C ass Menbers are required to

conplete the Geen Form in addition to the Blue Form or Pink

Form to receive Matri x Conpensation Benefits fromthe Trust.

Ms. Rogers, however, does not claimto have had an echocardi ogram

t hat di agnosed her as either being FDA positive or having mld
(continued. . .)
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time frane as to when she submtted these forns. According to
Ms. Rogers, the Trust m splaced her forms. M. Rogers, however,
does not have any proof to confirmthat she subnmtted these
forms. She does not have copies of the conpleted forns, proof of
mai | i ng or proof of receipt. M. Rogers clains that she | ost al
of her records relating to her claimduring the many hurri canes
t hat have swept through Florida in recent years. She also
mai ntai ns that she attenpted to contact her prescribing physician
who purportedly conpleted a formon her behalf but was told that,
as so nmuch tinme had passed, he no | onger had any of her nedical
records. Under these circunstances, Ms. Rogers requests that the
court grant her leave to register with the Trust for benefits.
Weth nmaintains that the Trust never received any
registration forns from M. Rogers. Weth has submtted a
decl aration from Scott Mnroe, Esquire, an attorney at BrownG eer
PLC, the law firmretained by Weth to serve as |iaison counse
to the Trust. M. Mnroe avers that his office searched the
dat abase of all the claimfornms the Trust received through
January 3, 2007. The database search confirmed that no claim
forms were submtted by Ms. Rogers. See Monroe Decl. at Y 3-4,
attached to Weth's response.
According to Weth, Ms. Rogers did not contact the

Trust until October 11, 2005 to verify her registration status.

6.(...continued)
mtral regurgitation, which is one of the requirenents for
seeking Matri x Conpensation Benefits.
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I n support, Weth has submtted a declaration fromC. Patton
Tidnore, the Director of Communications for the Trust. M.
Patton avers that a review of the Trust's call records reveal ed
that Ms. Rogers only called the Trust on three occasions, the
first of which occurred on Cctober 11, 2005. See Tidnore Decl.
at § 4, attached to Weth's response. After being notified by
the Trust that it never received her registration materials, M.
Rogers submtted a letter to the court requesting relief fromthe
regi stration deadline. On Decenber 15, 2006, this letter was
docketed as the notion that is presently before us.
1.

The Settl enent Agreenent approved by this court in
Pretrial Order ("PTO') No. 1415 provides strict deadlines for
Cl ass Menbers to seek certain benefits fromthe Trust. Depending
upon the benefits sought, the Settlenent Agreenment requires C ass
Menbers to register with the Trust by either August 1, 2002 or
May 3, 2003.7 See Settlenent Agreenment 88 IV.A [|V.B, VI.C 2.

Ms. Rogers contends that she tinely mailed her
registration forns to the Trust but that the Trust m splaced her
forms. Under the mailbox rule, itenms placed in the mail are

presuned received by the addressee. See In re Cendant Corp.

7. As discussed supra, Ms. Rogers does not state which benefits
she is requesting. The August 1, 2002 deadline applies to O ass
Menbers who seek: (1) a free echocardiogramin the Screening
Program and (2) a prescription cost refund. See Settl enent
Agreenent 8 IV.A. The May 3, 2003 deadline applies to C ass
Menbers who seek: (1) reinbursenent for a privately-obtained
echocardi ogram (2) cash or additional nedical services; and (3)
Mat ri x Conpensation Benefits. See id. & §8 IV.B.
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Prides Litig., 311 F.3d 298, 304 (3d Cr. 2002). "The

presunption arises upon proof that the itemwas properly

addressed, had sufficient postage, and was deposited in the
mail." 1d. (enphasis added).

Ms. Rogers has submtted no proof in support of her
contention that she tinmely nailed her registration forms to the
Trust. She does not have copies of the conpleted forns, proof of
mai | i ng or proof of receipt. Moreover, she has provided no tine
frame as to when she allegedly mailed these fornms. Nor has she
provi ded any specific information as to the purported damage
referenced in relation to "the several hurricane[s] we've had in
the last two years ...." She does not describe which, if any,
forms were damaged, the extent of the damage or the manner in
whi ch t he damage occurred. Finally, M. Rogers' notion does not
provi de sufficient detail of a routine mailing practice to
establish a presunption that her registration forns actually were
mailed to the Trust. Based on the record before us, we find that
Ms. Rogers did not file a registration formwi th the Trust by
ei ther August 1, 2002 or May 3, 2003, as required under the
Settl ement Agreenent.

L1l

The deadl i nes inposed by the Settlenment Agreenent may

be extended if the novant can show his or her failure to neet the

deadl i nes was due to "excusable neglect.” In In re Othopedic

Bone Screw Prods. Liab. Litig., 246 F.3d 315, 323 (3d Cr. 2001),

our Court of Appeals reiterated the Suprene Court's anal ysis of
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excusabl e neglect as set forth in Pioneer Inv. Servs. Co. V.

Brunswi ck Assocs. Ltd. P ship., 507 U S. 380 (1993). Four

factors shoul d be eval uated when deci di ng whet her excusabl e

negl ect exists: (1) the danger of prejudice to the nonnovant;
(2) the length of the delay and its potential effect on judicial
proceedi ngs; (3) the reason for the delay, including whether it
was Within the reasonable control of the nmovant; and (4) whether
t he novant acted in good faith. Pioneer, 507 U S. at 395; Bone
Screw, 246 F.3d at 322-23. W shall discuss each of these
factors in turn,.

Under the first prong, we nust consider the danger of
prejudice to Weth should an extension be granted.® Weth argues
that granting Ms. Rogers an extension to register will "open the
fl oodgates” for simlar clains and deny it the finality for which
it bargained in the Settlenment Agreenent. The finality provided
by the Settlement Agreenent to Weth, the Trust and ot her C ass
Menbers has been of paranount inportance throughout the
adm nistration of the Settlenment Agreenent. |If M. Rogers
notion were the only one of its kind, her late registration may
pose little danger of prejudicing the non-novants. M. Rogers,
however, is certainly not alone. "Although the adm ssion of any
particular claimant nmay not in itself cause a substantial drain
on the Trust, allowing this clainmnt to escape the firm deadlines

set forth in the Settlenent Agreenment ... will surely encourage

8. The Trust did not file a response to Ms. Rogers' notion.
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others to seek the sane relief.”™ PTO No. 3923, at 3 (Sept. 10,
2004) .

Second, we must consider the length of the delay in
neeting the registration deadline. The August 1, 2002 and May 3,
2003 deadlines to register for potential benefits were not
arbitrary dates. These dates were carefully chosen in |ight of
evi dence that the later the diagnosis the greater the |ikelihood
that the Cass Menber's mtral valve regurgitation was not caused

by diet drugs. See In re Diet Drugs, 2000 W. 1222042, at *46-*47

(E.D. Pa. Aug. 28, 2000). The deadlines to register with the
Trust were set to give Class Menbers anple tine to conplete the
necessary fornms and submt themto the Trust. In M. Rogers
case, she waited until Cctober 2005, nore than three (3) years
after the August 1, 2002 deadline and nore than two (2) years
after the May 3, 2003 deadline, before contacting the Trust to
determ ne her registration status. This is not an insignificant
anount of tinme. To allow Ms. Rogers the | engthy extension sought
woul d underm ne the finality of the Settlenment Agreenent and open
the door to simlarly situated C ass Menbers who are presently
ti me-barred.

Third, we nust evaluate the reasons for the delay. M.
Rogers nerely asserts that she tinely submtted the proper
registration forns to the Trust. She provides no explanation as
to why she waited until October 2005 to verify her registration
status with the Trust. W find that Ms. Rogers has not provided

a valid reason to explain the del ay.
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Finally, we have no reason to doubt that Ms. Rogers
acted in good faith. However, the danger of prejudice to non-
nmovants and the |l ength of, and reasons for, the delay wei ghs
heavily in favor of finding that Ms. Rogers' actions do not
constitute excusable neglect. Accordingly, Ms. Rogers is not
entitled to extensions of the applicable deadlines, and she is

out of time to register with the Trust for benefits.
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AND NOW on this 16th day of Novenber, 2007, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of Margaret Rogers for |eave to register
for benefits with the AHP Settl enent Trust is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



