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VEMORANDUM AND PRETRI AL ORDER NO

Bartle, C. J. Novenber 15, 2007

Before the court is the notion of Weth! to enforce the
Di et Drug Nationwi de Cl ass Action Settl enent Agreenent
("Settlement Agreenent") and Pretrial Oder ("PTO') No. 1415
(Aug. 28, 2000) against class nenber Enmtt Ray Edwards, as
husband and admi nistrator of the Estate of Teresa Ann Edwards,
("plaintiff" or "M. Edwards"), and the notion of M. Edwards to
be allowed to opt-out of Settlenent Agreenment or, in the
alternative, for |leave to conduct discovery pertaining to
Disciplinary Rule 7-104(a)(1).

On April 27, 1998,2 M. Edwards filed a civil action in

the Grcuit Court of Fayette County, Kentucky, captioned as

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. On July 6, 2000, M. Edwards filed a First Amended Conpl aint.



Edwards v. Baehler, et al., No., 98-Cl-1333 (the "Kentucky

action"), against various Weth entities and ot her defendants,
al l eging wongful death clainms as a result of his wife's

i ngestion of Redux™3® Weth seeks to prevent M. Edwards from
proceeding as the plaintiff in this action. |In response, M.
Edwards i s seeking an extension to opt-out of the Settl enment
Agreenent.* He maintains that the delay was due to "excusabl e
negl ect."”

This matter is before us as part of our continuing and
exclusive jurisdiction over the Settlenent Agreenent. See PTO
No. 1415, at § 11. This court has the authority to oversee and
supervi se the Settlement Agreenent, including the power to bar
cl ass nmenbers from pursuing lawsuits in violation of its terns.
Id.

l.

According to Weth's notion and acconpanyi ng exhi bits,
Jeffrey M Blum counsel for M. Edwards, received actual notice
of the Settlenment Agreenent as early as Novenber, 1999. 1In a
declaration that M. Blumsubmitted to the Grcuit Court of

Fayette County in response to an Order to show cause why the

3. Redux™was the trade nane under which Weth market ed
dexfenfluram ne, half of the diet drug conbi nati on known as "Fen-
Phen." Fenfluram ne, containing the sane active ingredi ent as
dexfenfluram ne, was al so marketed by Weth, and was known under
the trade nanme Pondi m n®.

4. Although plaintiff did not file a response to Weth's noti on,
we are treating plaintiff's notion as a response, as well as an
i ndependent notion for relief.
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Kent ucky action should not be dism ssed for non-prosecution, M.
Blumstated that "[p]laintiff has voluntarily slowed down the
[itigation" pursuant to a pending class action settlenent with
Weth. (Weth's Mot., Ex. 3, BlumDecl. ¥ 3, Nov. 5, 1999).
Shortly thereafter, on Novenber 23, 1999, this court granted
prelimnary approval of the class action Settlenment Agreenent and
aut horized a nationw de notice plan. See PTO No. 997 (Nov. 23,
1999). Pursuant to PTO No. 997, class nenbers had unti

March 30, 2000 to opt-out of the Settlenment Agreenent.

Weth asserts that, as part of the notice plan,
detail ed notice packages were sent to the attorneys for class
menbers with pending | awsuits agai nst Weth apprising themof the
March 30, 2000 deadline to opt-out of the Settlenent Agreenent.?®
I n support, Weth has submtted the affidavit of Marcus
McCl oskey, an attorney with one of the law firns representing it,
wherein M. MC oskey avers that he provided the name of M. Bl um
to the mailing house responsible for mailing notice of the
Settlement Agreenent. (Weth's Mot., Ex. 5, MOC oskey Aff.

1 3).° Weth also argues that plaintiff and M. Bl um had

constructive notice of the opt-out deadline as a result of the

5. In PTO No. 997, we authorized an extensive two-part

nati onw de notice plan. The first part of the plan involved
extensive nultinmedia notice apprising class nenbers of the
Settlenment Agreenent and their right to opt-out no later than
March 30, 2000. The second part involved the direct mailing of
notices to individual class nenbers and/or their attorneys.

6. Weth admts that it did not have M. Edwards' hone address
at the time of the mailing.
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extensive nedia coverage. M. Edwards, however, did not file an
Initial Opt-Qut form by March 30, 2000.38

I n August 2000, M. Blum sent correspondence to Weth's
Kent ucky counsel in which he stated that he "was not necessarily
adverse to [the clains against Weth] being handl ed as part of
the class action if she was indeed a nmenber of the class."
Weth's Mot., Ex. 6. Weth's Kentucky counsel informed M. Blum
that this court had approved the Settl enent Agreenent in PTO No.
1415 and provided himwith a copy of the PTO and the website for
the AHP Settlenment Trust ("Trust"). In response to M. Blums
inquiries concerning the Settl enent Agreenent, in Decenber 2000,
Weth's Kentucky counsel instructed M. Blumto contact the Trust
directly and provided himw th the Trust's tel ephone nunber,
address and website. On May 30, 2001, Weth informed M. Bl um
that, as M. Edwards did not opt-out of the Settlenent Agreenent,

he was a nenber of the settlenent class, and he was enjoined from

7. Cass nenbers who properly exercise an Initial Opt-Qut "may
initiate, continue with, or otherw se prosecute any |egal clainf
agai nst Weth without being limted by the Settl|l enent Agreenent.
See Settlement Agreenent 8 IV.D.2.c. The Initial Opt-Qut formis
commonly referred to as the Orange Form #1.

8. The deadline for submtting the Internediate OQpt-Qut form was
May 3, 2003. See Settlenent Agreenment 8§ I1V.D.3.b. A class
menber nmay exercise an Internmediate Opt-Qut only if he or she is
"FDA Positive." 1d. 8 IV.D.3.a. Under the Settlenent Agreenent,
FDA Positive requires either mld aortic regurgitation or
noderate mtral regurgitation diagnosed by a Qualified Physician
by an echocardi ogram perforned between the comrencenent of diet
drug use and May 3, 2003. 1d. 8 1V.D.3.c. As the decedent was
not FDA Positive, M. Edwards was not eligible to submt an
Internmediate Opt-Qut form
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pursui ng clainms against Weth in the Kentucky action. M. Blum
did not respond. On January 21, 2003, Weth sent a letter to M.
Bl um requesting that he dismss the pending action. Weth

encl osed a stipulation and order of dismssal. M. Blumagain
di d not respond.

In February, 2003, the Circuit Court of Fayette County
issued its second notice for M. Edwards to show cause why the
case should not be dism ssed for non-prosecution. 1In response,
M. Blumagain inforned the court that "[p]laintiff has
voluntarily slowed down the litigation because of the ongoing
nati onwi de class action suit and inpending settlenent creating a
fund of settlenment proceeds for [Weth]." (Weth's Mdt., Ex. 18,
BlumDecl. § 3, Feb. 20, 2003). M. Blum however, stated that,
as the Settlenment Agreenent did not conpensate hypercoagul ability
clainms, the Settlenment Agreenment was "quite clearly
constitutionally suspect."® Id. 1 7. M. Bluminforned the
Circuit Court of Fayette County that it could adjudicate the
constitutionality of the bar against plaintiff's
hypercoagul ability clainms and either dism ss Weth or direct it

to proceed in the Kentucky action. 1d. { 12.

9. M. Edwards' "hypercoagul ability" clains are considered
Settled Cains under the Settlement Agreenent. See Settl enent
Agreenent 8 1.53. "d ass nenbers who did not exercise an opt-out
right agreed to release all clainms relating to the use of
Pondi m n or Redux, regardless of the legal theory or injury

al | eged, except for clains based on PPH " PTO No. 2347, at 3-4
(Jan. 18, 2002) (enphasis in original). As M. Edwards does not
all ege that the decedent had PPH, his clains against Weth are
Settled C ains.
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On February 28, 2003, Weth sent a letter to M. Blum
inform ng himthat the continuing prosecution of the Kentucky
action violated PTO No. 1415. In response, M. Blum i ndicated
that he was considering Weth's request to dism ss the clains as
to Weth only. On March 14, 2003, M. Blumdeclined to dismss
the action. Weth, therefore, filed the present notion to which
M . Edwards responded by filing a cross-notion.

In M. Edwards' notion and acconpanyi ng exhibits, he
argues that Weth "abused the notification provisions of the
class action.” M. Blumclains that "[he has] no recollection of
receiving and [is] reasonably certain that [he] did not receive a
cl ass action packet" and that M. Edwards and his wife also "do
not believe they received a packet ...." (BlumAff. at 4,

June 21, 2003). M. Edwards al so asserts that, as he had a
pendi ng | awsuit agai nst Weth, he was excluded fromthe opt-out
requi renents. He argues that Weth's actions support this
assertion because it continued to litigate the Kentucky action by
conducting discovery. In support, M. Edwards attached two
letters fromWeth's Kentucky counsel, in which they encl osed
routi ne nmedi cal authorizations and cancelled a deposition. M.
Edwar ds asserts that he was under the inpression that he needed
"to do nothing" if he were not joining in the class action. He
further clains that Weth's Kentucky counsel was responsible for
any delay after August, 2000 by deflecting his inquiries

concerning the Settlenent Agreenment to the Trust.



In addition, M. Blumargues that Weth viol ated
Kent ucky Rul e of Professional Conduct 4.2 by interfering with the
attorney-client relationship. M. Blumclains that, in January,
2002, a Trust representative spoke with Ms. Edwards even though
she was represented by himand i nforned her that she did not need
an attorney to submt a Blue Form? Thereafter, M. Edwards
attenpted to submt a Blue Formto the Trust and, in June, 2002,
he term nated his relationship with M. Blum? Although M.
Edwar ds subsequently revoked his term nation in February, 2003,
he argues that the interference in attorney-client relations
caused an additional 18-nonth delay in opting-out of the
Settlement Agreenent. M. Edwards seeks | eave to conduct
di scovery into the alleged violation of Disciplinary Rule 7-
104(a) (1).

Plaintiff's allegations of attorney-client interference
concern the Trust, not Weth. As plaintiff has not served the
Trust with this notion, nor is the Trust a party to this
proceedi ng, we are not persuaded by plaintiff's argunent to
proceed with di scovery against the Trust. Mbst significantly,
these all egations are not relevant to our disposition of whether

M. Edwards tinely opted-out of the Settlenent Agreenment as the

10. The Blue Formis one of the fornms available to class nenbers
to register for Matrix Conpensation Benefits with the Trust. The
deadline for submtting the formwas May 3, 2003. See PTO No.
3253 (Feb. 12, 2004).

11. Weth and M. Edwards both concede that the Trust has no
record of receiving M. Edwards' Blue Form
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subm ssion of a Blue Form has no bearing on whether a class
menber opted-out of the Settlenent Agreenent. Subm ssion of a
Bl ue Form has no bearing on the opt-out issue.
.

The Settl enent Agreenent approved by this court in PTO
No. 1415 requires the dism ssal of pending actions by individuals
who did not opt-out of the Settlenent Agreenent. The Settl enment
Agreenent provides, in part:

Upon Final Judicial Approval, the d ass

Counsel and all O ass Menbers shall cooperate

with AHP and any other Rel eased Party to

cause the dismssal, with prejudice wthout

costs, of any action agai nst AHP or any ot her

Rel eased Party asserting a Settled Caim

brought by or on behalf of any C ass Menber

who has not tinmely and properly exercised an

Initial Opt-Qut right ... which are pending

in any state, federal or territorial court.
Settlenent Agreement 8 VIII.C 5. Accordingly, the fact that M.
Edwar ds' Kentucky action was pending at the tine of the opt-out
deadl i ne cannot justify his failure to opt-out of the class. See
PTO No. 2345 (Jan. 16, 2002).

The deadl i nes inposed by the Settlenment Agreenent nmay
be extended if the novant can show his or her failure to neet the

deadl i nes was due to "excusable neglect.” In In re Othopedic

Bone Screw Prods. Liab. Litig., 246 F.3d 315, 323 (3d Cr. 2001),

our Court of Appeals reiterated the Suprene Court's anal ysis of
excusabl e neglect as set forth in Pioneer. Four factors should
be eval uat ed when deci di ng whet her excusabl e negl ect exists: (1)

t he danger of prejudice to the non-novant; (2) the length of the



delay and its potential effect on judicial proceedings; (3) the
reason for the delay, including whether it was within the
reasonabl e control of the novant; and (4) whether the novant

acted in good faith. Pioneer at 395; Bone Screw, 246 F.3d at

322-23. W shall discuss each of these factors in turn.

Under the first prong of Pioneer, we nust determne the
danger of prejudice to Weth should the requested extension be
granted. See id. W find that Weth will suffer prejudice if
plaintiff's late opt-out request is permtted. Weth will be
forced to litigate an additional case that, based on plaintiff's
initial representations, it had thought would be part of the
settlenment class and, as a result, has been dormant for several
years.

Second, we mnust consider the Iength of the delay and
its effect on judicial proceedings. 1d. Allowing plaintiff to
opt-out in this case would "open the floodgates” for simlar
notions by other class nenbers who had pending cases but failed
to opt-out by the relevant deadline. Moreover, permtting an
extension of time to opt-out under these circunstances woul d
frustrate the finality sought to be guaranteed by the Settl enment
Agreenment. This is especially true given the | engthy del ay
bet ween the deadline to opt-out, March 30, 2000, and the point in
time, that is, June 21, 2003, when plaintiff sought relief from
t he deadl i ne.

Under the third prong, we nust review M. Edwards’

reason for the delay. 1d. W do not find the proffered reason
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conpelling. Even if plaintiff and M. Blumdid not receive the
i ndi vidual notice in the mail, M. Blumwas aware of the class
action. Indeed, in Novenber, 1999, M. Blumsubmtted a
declaration to the Grcuit Court of Fayette County acknow edgi ng
awar eness of the Settlenent Agreement. Despite this know edge,
M. Blumnmade no efforts to determ ne the opt-out deadline.
G ven the extensive nmedia coverage, we also find that plaintiff
and M. Blum al so had constructive notice of the opt-out
deadline.* W note that Rule 23 only requires that a class be
gi ven the "best notice practical under the circunmstances."” Fed.
R GCv. P. 23(c)(2); see also PTO No. 1415 § |1.B.3 (approving
notice requirenents). As we have found that the Rule 23
requi renents were net, the fact that a class nmenber did not
actually receive the notice that was nmail ed does not renmove him
or her fromthe settlenment class. W have no doubt that
plaintiff and M. Blumwould have becone aware of the opt-out
requi renent and deadline had they acted with due diligence.

We al so disagree with plaintiff that it was reasonabl e
for himto believe that his pending | awsuit opted himout of the

Settlement Agreenent. In support, plaintiff relies on PTO No.

12. The exhausting and far-reaching nature of the notice
canpai gn i ncluded tel evision commercials that were broadcast 106
times for five weeks on network television and 781 tinmes for six
weeks on various cable networks. Additionally, the notice
appeared as a one-third page black and white advertisenent in
four national newspapers, seventy-seven |ocal newspapers, and it
appeared as a full page advertisenent in Parade, People, Tine,
Better Honmes & Gardens, Ladies Honme Journal, Famly Crcle,
McCalls, Wnen's Day, Redbook, Good Housekeepi ng, Ebony, and
Reader's Digest. See PTO No. 1415, at 80-82.
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2316 (Dec. 7, 2001). Plaintiff's reliance on PTO No. 2316
however, is m spl aced.

In PTO No. 2316, we found excusabl e negl ect where the
plaintiff filed an opt-out notice on March 30, 2000, the deadline
to opt-out, in Texas state court and served it on Weth's Texas
counsel rather than submt a conpleted Orange Formto Weth's
national counsel. There, the plaintiff had a pending lawsuit in
Texas at the tinme PTO No. 997 was issued, but Weth did not
provide either the plaintiff or her counsel's address to the
mai | i ng house that mailed the class action noti ces.

Neverthel ess, the plaintiff's counsel contacted Weth's Texas
counsel about the opt-out requirenments. Weth's Texas counsel
incorrectly instructed the plaintiff to file an opt-out notice
with the Texas state court, copying themon the notice, and the
plaintiff conplied with these instructions. G ven the
plaintiff's good faith attenpts to opt-out by the March 30, 2000
deadl i ne, we found excusabl e negl ect existed under the specific
circunstances of that case.

In contrast, M. Edwards failed to nake any attenpt
either to determ ne the opt-out deadline or to opt-out by
March 30, 2000. W have found previously that:

The pendency of an individual action does not

excuse class nenbers fromfiling valid

requests for exclusion .... It therefore was

not reasonable for plaintiffs' counsel to

rely on the pending lawsuit as sufficient to

opt out and nake no inquiries what soever
whet her anything further had to be done.

-11-



PTO No. 2345, at 8-9. Here, it sinply was not reasonabl e for
plaintiff and M. Blumto rely on the pending | awsuit as an
effective neans of opting-out of the Settlenent Agreenent.

Finally, we find that plaintiff and M. Blumfailed to
act in good faith by not exercising due diligence to determ ne
the rel evant deadline for opting-out of the settlenent class.
Accordi ngly, the danger of prejudice to Weth, the length of, and
reasons for, the delay, and plaintiff's |ack of good faith weigh
heavily in favor of finding that plaintiff's actions do not
constitute excusabl e neglect.

For the foregoing reasons, Weth's notion to enforce
the Settlenent Agreenent and PTO No. 1415 agai nst M. Edwards
will be granted and M. Edwards' notion to be allowed to file any
docunents needed to opt-out of class action or, in the
alternative, to conduct discovery pertaining to Disciplinary Rule
7-104(a)(1) will be denied. M. Edwards will be enjoined from
proceeding with his Kentucky action. PTO No. 1415 prevents a
cl ass nmenber from asserting or continuing to prosecute a claim
agai nst Weth where the class nenber did not tinely opt-out of

the settl ement cl ass.
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AND NOW on this 15th day of Novenber, 2007, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

(1) the notion of Weth to enforce the Settl enment
Agreenent and Pretrial Order No. 1415 against Enmitt Ray Edwards,
as husband and adm nistrator of the Estate of Teresa Ann Edwards,
i s GRANTED;

(2) the notion of Enmitt Ray Edwards to be allowed to
file any docunents needed to opt-out of class action is DEN ED

(3) the notion of Enmitt Ray Edwards for |eave to
conduct discovery pertaining to Disciplinary Rule 7-104(a)(1) is
DENI ED

(4) Emmtt Ray Edwards is enjoined from prosecuting

t he action Edwards v. Baehl er, Nephrol ogy Associates, |nc.,

Anerican Hone Products, Inc., Weth-Ayerst Laboratories, and




| nt er neuron Pharnaceuticals, Inc., No., 98-Cl-1333, in the

Circuit Court of Fayette County, Kentucky, with respect to Weth
and its affiliates, and agai nst any other Rel eased Party as
defined in the Nationwi de C ass Action Settlenent Agreenent;

(5 wthin 14 days of the date of this Order, Emmitt
Ray Edwards and his counsel are to take all necessary and
appropriate steps to effect the dismssal with prejudice of the
foregoi ng action against Weth and its affiliates, and agai nst
any ot her Rel eased Party as defined in the Nationw de C ass
Action Settl enent Agreenent; and

(6) the Special Mster shall serve a copy of this
Menor andum and Order on counsel for Emmtt Ray Edwards by

overni ght mail .

BY THE COURT:

/sl Harvey Bartle 11

C. J.
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AND NOW on this day of Novenber, 2007, it is
her eby ORDERED that footnote 8 in Pretrial Order No. 7515 is
amended to read:

The deadline for submtting the Internediate
Opt-Qut formwas May 3, 2003. See Settlenent
Agreenent 8 IV.D.3.b. A class nenber may
exercise an Internmediate Opt-Qut only if he
or she is "FDA Positive." 1d. 8 IV.D. 3.a.
Under the Settlenment Agreenent, FDA Positive
requires either mld aortic regurgitation or
noderate mitral regurgitation diagnosed by a
Qual i fied Physician by an echocardi ogram
performed between the commencenent of diet
drug use and January 3, 2003. 1d. 8
IV.D.3.c. As the decedent was not FDA
Positive, M. Edwards was not eligible to
submit an Internediate Opt-Qut form

BY THE COURT:

C. J.



