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Larry A. Rocher ("M. Rocher"™ or "claimant"), a class
menber under the Diet Drug Nationw de Class Action Settl enment
Agreenent ("Settlenment Agreenent”) with Weth,! seeks benefits
fromthe AHP Settlenent Trust ("Trust"). Based on the record
devel oped in the show cause process, we nust determ ne whet her
cl ai mant has denonstrated a reasonabl e nedi cal basis to support

his claimfor Matrix Conpensation Benefits ("Matrix Benefits").?

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. Matrix Benefits are paid according to two benefit matrices
(Matrix "A" and Matrix "B"), which generally classify claimnts
for conpensation purposes based upon the severity of their
medi cal conditions, their ages when they are diagnosed, and the
presence of other nedical conditions that al so may have caused or
contributed to a claimant's val vul ar heart disease ("VHD'). See
Settlenment Agreenent 88 IV.B.2.b. & I1V.B.2.d.(1)-(2). Matrix A1
descri bes the conpensation available to Diet Drug Recipients with
serious VHD who took the drugs for 61 days or |onger and who did
(conti nued. ..)



To seek Matrix Benefits, a claimant nust first submt a
conpleted G een Formto the Trust. The G een Form consists of
three parts. Part | of the G een Formis to be conpleted by the
claimant or the claimant's representative. Part Il is to be
conpleted by the claimant's attesting physician, who nust answer
a series of questions concerning the claimnt's nedical condition
that correlate to the Matrix criteria set forth in the Settl enent
Agreenent. Finally, Part Ill is to be conpleted by the
claimant's attorney if he or she is represented.

In April 2003, clainmant submtted a conpleted G een
Formto the Trust signed by his attesting physician, Antoine M
Adem M D. Based on an echocardi ogram dated February 21, 2003,
Dr. Adem attested in Part Il of M. Rocher's Geen Formthat he
suffered fromnoderate mtral regurgitation and a reduced
ejection fraction in the range of 40%to 49% Based on such
findings, claimant would be entitled to Matrix A-1, Level |

benefits in the anmount of $462, 103.°3

2.(...continued)

not have any of the alternative causes of VHD that nade the B
matrices applicable. 1In contrast, Matrix B-1 outlines the
conpensation available to Diet Drug Recipients with serious VHD
who were registered as having only mld mtral regurgitation by
the close of the Screening Period, or who took the drugs for 60
days or less, or who had factors that would make it difficult for
themto prove that their VHD was caused solely by the use of

t hese di et drugs.

3. Under the Settlement Agreenent, a claimant is entitled to
Level 1l benefits for danage to the mtral valve if he or she is
di agnosed with noderate or severe mtral regurgitation and one of
five conplicating factors delineated in the Settlenent Agreenent.
(continued. . .)
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In the report of claimant's echocardi ogram Shahid
Saeed, M D., the review ng cardiol ogist, stated that M. Rocher
had "noderate [mitral regurgitation].”™ Dr. Saeed, however, did
not specify a percentage as to the level of claimant's mtral
regurgitation. Under the definition set forth in the Settl enent
Agreenent, noderate or greater mtral regurgitation is present
where the Regurgitant Jet Area ("RJA") in any apical viewis
equal to or greater than 20% of the Left Atrial Area ("LAA").

See Settlement Agreenent 8 |.22. Dr. Saeed calculated claimnt's
ejection fraction as 44% An ejection fraction is considered
reduced for purposes of a mtral valve claimif it is nmeasured as
| ess than or equal to 60% See id. at 8§ IV.B.2.c.(2)(b).

I n Cctober 2003, the Trust forwarded the claimfor
review by Jereny |I. Nadel mann, MD., one of its auditing
cardiologists. In audit, Dr. Nadel mann concl uded that there was
a reasonabl e nedical basis for Dr. Adenmis findings that clainmant
had noderate mtral regurgitation and a reduced ejection
fraction. Thus, the Trust concedes that claimnt has satisfied
the criteria for Level Il Matrix Benefits.

Under the Settlenment Agreenent, however, only eligible
claimants are entitled to Matrix Benefits. GCenerally, a claimnt
is considered to be eligible for Matrix Benefits if he or she is
di agnosed with mld or greater aortic or mtral regurgitation by

an echocar di ogram perfornmed between the commencenent of Diet Drug

3.(...continued)
See Settlenent Agreenent 8 IV.B.2.c.(2)(b).
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use and January 3, 2003 for a privately obtained echocardi ogram
or July 3, 2003 if participating in the Screening Program* See

Settlenment Agreement 8 |IV.B.1l.a.; see also id. § |.22; Pretrial

Order ("PTO') No. 2677 (Dec. 10, 2002).

To establish his eligibility, claimant submitted an
echocardi ogram that he received on July 2, 2003 under the Trust's
Screening Program Jerald Insel, MD., conpleted a Gray Forn?
that reported the results of claimant's Screening Program
echocardi ogram which was submtted to the Trust.

In claimant's original Gay Form Dr. Insel concluded
that the level of mtral regurgitation could not be eval uated
because claimant's Screeni ng Program echocardi ogram was "not [an]
optimal study."” By letter dated Cctober 28, 2003, the Trust
advised claimant that it could not reliably evaluate his July 2,
2003 Screeni ng Program echocardi ogram The Trust's letter
stated, in relevant part, the foll ow ng:

The AHP Settlement Trust (the "Trust") has

received a report of the results of the

Transt horaci ¢ Echocardi ogram t hat was

provi ded to you pursuant to the Screening

Program of the Nationw de Cl ass Action

Settl ement Agreenent with Anerican Hone

Products Corporation (the "Settl enent

Agreenent"). The physician who perforned

your Screeni ng Program Transt horacic
Echocar di ogram has reported that a reliable

4. The Screening Program provided Transthoraci c Echocardi ograns
and associated interpretive physician visits to eligible C ass
Menmbers. See Settlenent Agreement 88 .50, IV.A 1l.a, IV.A 2.b.

5. Under the Settlement Agreenent, the Gay Formis used to
report on the results fromthe Screening Program See Settl enment
Agreenent § VI.C 2.g.
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eval uation or reading of the results could
not be made on the basis of the test
per f or med.

The Trust is required under the Settl enment
Agreenent to nake avail able to you one

Transt horaci ¢ Echocar di ogram and associ at ed
interpretive visit. The Trust did nake
avai |l abl e a Transt horaci ¢ Echocar di ogram and
the Trust paid for the effort to performthe
procedure. Unfortunately, it did not yield a
reliable and readable result.

In situations where the results of a

Transt horaci ¢ Echocardi ogramyield unreliable
and/ or unreadable results, the Trust is
permtted to nmake determ nati ons about your
eligibility for certain benefits based on the
results of a Transesophageal Echocardi ogram
if the Transesophageal Echocardi ogramis
conduct ed under the supervision of, and read
and interpreted by, a Board-Certified

Car di ol ogi st or Board-Certified

Car di ot horaci c Surgeon with level 2 training
i n echocardi ography as specified in the
Reconmendati ons of the Anerican Society of
Echocar di ography Comm ttee on Physi ci an

Trai ning i n Echocardi ography. A

Tr ansesophageal Echocardi ogram nust be

i ndependent|ly obtained and interpreted at the
Cl ass Menber's sol e expense.

There were deadl i nes established in the
Settlement Agreenent related to when results
of an Echocardi ogram coul d be submtted to
the Trust. In this case, Echocardi ograns

per formed outside the Screeni ng Program had
to be perforned on or before January 3, 2003.
Because this deadline has expired, if you
make a second effort at getting results from
an Echocardi ogram by obtaining a
Transesophageal Echocardi ogram and wi sh for
those results to be considered by the Trust,
you can only do so if: (1) you receive a
reliabl e and/ or readabl e Echocardi ogram

evi denci ng an FDA positive or mld mtral

di agnosis; (2) you petition the Court;

(3) are able to show the Court good cause why
you should be permitted to submt your
Echocardi ogramresults after the expiration
of the January 3, 2003 deadline; and (4) can
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convince the Court you acted with due

di l i gence but were unable to obtain a

reliable and/or readable result fromthe free

Echocar di ogram by the appropriate deadli ne.

Thereafter, claimant submtted two additional G ay
Forms to the Trust, signed by Dr. Adem and Randy G Johnson,

M D., respectively, again based on claimant's Screeni ng Program
echocardiogram In the respective Gray Forns, Dr. Adem and

Dr. Johnson attested that claimant had mlId mtral regurgitation.
In the cover letter forwarding the additional Gay Forns to the
Trust, claimant's counsel asserted that: "Dr. Adem and Dr.
Johnson agree that the July 2, 2003 echo shows at least mld
mtral regurgitation.”

The Trust accepted the additional Gay Fornms submtted
by claimant as sufficient to establish claimant's eligibility
under the Settl enent Agreenent. The Trust, however, asserted
that, because the Gray Formindicated that claimant had only mld
mtral regurgitation, claimant's claimfor Level |1 Matrix
Benefits had to be reduced to the B-1 Matrix pursuant to the
foll ow ng provisions of the Settlenent Agreenent:

(2) FOR MATRI X B-1: Diet Drug Recipients who

are eligible for Matri x Conpensati on
Benefits and to whom one or nore of the
foll owing conditions apply, or their
Representative Claimants, will receive
Mat ri x Conpensation Benefits determ ned
by application of Matrix B-1, provided
that such Diet Drug Recipients or
Representative Cl ai mants have registered
(or are deened to have registered) for
settlement benefits by Date 2:
(a) For clainms as to the mtral valve,
Di et Drug Recipients who were
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di agnosed by a Qualified Physician

as having Mld Mtral Regurgitation

by an Echocar di ogram perf or ned

bet ween t he commencenent of Diet

Drug use and the end of the

Screening Period (regardless of the

duration of ingestion of Pondim n®

and/ or Redux™[.]
Settlenment Agreement 8 |V.B.2.d(2)(a).

The Trust issued a post-audit determ nation that M.

Rocher was entitled only to Matrix B-1, Level Il benefits.
Pursuant to the Rules for the Audit of Matrix Conpensation C ains
("Audit Rules"), claimant contested this adverse determ nation.?®
In contest, claimant submitted letters fromDr. Johnson and A R
Maniet, D.O, regarding claimant's Screeni ng Program
echocardiogram Dr. Johnson stated, in relevant part, that
claimant's Screening Program shows "at least, mld mtral
regurgitation” and "[t]here is a very real possibility that M.
Rocher was suffering fromnoderate mtral regurgitation on the
date of the study, but the quality of the study prevents a

definite conclusion to that effect."” Dr. Maniet stated, in

6. Clainms placed into audit on or before Decenber 1, 2002 are
governed by the Policies and Procedures for Audit and Di sposition
of Matrix Conpensation Clains in Audit, as approved in PTO No.
2457 (May 31, 2002). dainms placed into audit after Decenber 1,
2002 are governed by the Audit Rules, as approved in PTO No. 2807
(Mar. 26, 2003). There is no dispute that the Audit Rul es
contained in PTO No. 2807 apply to M. Rocher's claim

7. Caimant's counsel also submtted an affidavit from cl ai nant

in which clai mant described the circunmstances under which

cl ai mant received his Screening Program echocar di ogram

According to claimnt, one of the technicians advised cl ai mant

that "this was her first Echo." dainant further noted that
(continued. . .)
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rel evant part, that the level of mtral regurgitation could not
be determ ned on claimant's Screeni ng Program echocar di ogram
using the Singh criteria. Dr. Maniet opined, however, that
because claimant's earlier echocardi ogram of February 21, 2003
reveal ed noderate mitral regurgitation: "In nmy professional
opi nion, I would not expect to see a neasurabl e change in any of
t he echocardi ographic criteria due to the short interval between
| ate February and early July, a period of roughly 4 nonths."8
Al ternatively, claimant asserted that, because the Trust agrees
that claimant's February 21, 2003 echocardi ogram shows noder at e
mtral regurgitation, "the Trust should allow substitution of the
February 21, 2003 echocardiogramfor the July 2, 2003 Screening
Program echocar di ogram and treat the February 21, 2003
echocardiogramas tinely."

The Trust then issued a final post-audit determ nation,
again determning that M. Rocher was entitled only to Matrix B-
1, Level Il benefits. Cdaimnt disputed this final determ nation
and requested that the claimproceed to the show cause process
established in the Settlenent Agreenent. See Settlenent

Agreenent 8§ VI.E. 7; PTO No. 2807, Audit Rule 18(c). The Trust

7.(...continued)

"both [technicians] seened sonewhat confused during the entire
process.” Claimant also stated that: "It was further ny
under st andi ng that ny echocardi ogram was bei ng used as a training
session."

8. Cdaimant also submtted a report for a Novenber 5, 2005
echocar di ogram which concl uded that claimant had noderate mtra
regurgitation and a reduced ejection fraction.
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then applied to the court for issuance of an Order to show cause
why M. Rocher's claimshould be paid. On July 6, 2006, we

i ssued an Order to show cause and referred the matter to the
Speci al Master for further proceedings. See PTO No. 6410

(July 6, 2006).

Once the matter was referred to the Special Master, the
Trust submitted its statement of the case and supporting
docunentation. Caimant then served a response upon the Speci al
Master. The Trust submitted a reply on February 5, 2007.
Claimant submtted a sur-reply on February 27, 2007. The Show
Cause Record is now before the court for final determ nation
See Audit Rul e 35.

The issues presented for resolution of this claimare:
(1) whether clainmant may establish his eligibility for Matrix
Benefits through the substitution of an otherw se untinely
February 21, 2003 echocardi ogram for a Screening Program
echocardi ogram which the Trust concluded could not be reliably
eval uated; and (2) whether the Trust may rely on the sane
Screeni ng Program echocardi ogram as a reduction factor in the
determ nation of Matrix Benefits.

In support of his claim M. Rocher reasserts the
argunents that he nmade in contest. Caimant al so asserts that
hi s Screeni ng Program echocar di ogram shoul d not be used as a
reducti on factor because the Trust previously has concl uded that
it could not reliably evaluate the echocardiogram d ai mant

further requested that the court permt the substitution of
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claimant's February 21, 2003 echocardi ogramto establish
claimant's eligibility for Matri x Benefits.

In response, the Trust asserts that it |acks the
authority to permt substitution of claimant's February 21, 2003
echocardi ogram for claimant's Screeni ng Program echocardi ogram
The Trust also argues that claimant's claimis required to be
reduced to Matrix B-1 because, according to the Trust, claimant's
own physicians concede that the Screening Program echocardi ogram
shows mld regurgitation.

After reviewing the entire Show Cause Record, we find
that cl ai mant should be permtted to substitute his February 21,
2003 private echocardi ogram for his Screening Program
echocardiogramto establish his eligibility for Matrix A-1, Level
Il benefits and that the Screening Program echocardi ogram may not
be used to reduce M. Rocher's claimto Matrix B-1.

Cl ass nmenbers who did not participate in the Screening
Program were required to obtain a private echocardi ogram t hat
revealed mld or greater aortic or mtral regurgitation by
January 3, 2003. To permt the substitution of claimant's
February 21, 2003 echocardiogramto establish eligibility, the
court nust determ ne whether claimant's failure to obtain a
private echocardi ogram by the January 3, 2003 deadline was the
result of "excusable neglect.” The deadlines inposed by the
Settl ement Agreenent may be extended if the claimnt can show his
or her failure to neet the deadlines was due to "excusabl e

neglect.” In In re Orthopedic Bone Screw Prods. Liab. Litiag.
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246 F.3d 315, 323 (3d Cir. 2001), our Court of Appeals reiterated
the Suprene Court's analysis of excusable neglect as set forth in

Pi oneer Inv. Servs. Co. Vv. Brunswi ck Assocs. Ltd. P ship., 507

U S. 380 (1993). Four factors should be eval uated when deci di ng
whet her excusabl e negl ect exists: (1) the danger of prejudice to
t he nonnmovant; (2) the length of the delay and its potenti al
effect on judicial proceedings; (3) the reason for the delay,

i ncludi ng whether it was within the reasonable control of the
nmovant; and (4) whether the novant acted in good faith. Pioneer,

507 U.S. at 395; Bone Screw, 246 F.3d at 322-23.

Under the Pioneer criteria, claimant's conduct in
attenpting to obtain a proper echocardiogramto establish his
eligibility constitutes excusabl e neglect because: (1) the Trust
suffered no prejudice (and asserts no prejudice) frompermtting
the substitution of claimnt's February 21, 2003 echocardi ogram
for his Screening Program echocardiogran?; (2) claimnt's one-
nmonth delay in obtaining a private echocardi ogram does not i npact
judicial proceedings as the Trust already has audited his claim
(3) even if there were a delay, the reason for the delay was the
result of the Trust's failure to provide a proper Screening
Program echocardi ogram for claimant to rely on in establishing
his eligibility; and (4) clainmant acted in good faith by seeking

the substitution in connection with this show cause proceedi ng.

9. The Trust only asserts that it |lacks the authority to permt
the substitution. Although the Trust is correct, the court,
obviously, has the requisite authority.
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Applying the Pioneer criteria, therefore, weighs heavily in favor
of finding that claimant's actions constitute excusabl e negl ect.
Further, clainmant should not be penalized for receiving a
Screeni ng Program echocardi ogram that could not be reliably
eval uated. Accordingly, the court will permt claimant to rely
on his February 21, 2003 private echocardiogramto establish his
eligibility for Matri x Benefits.

For simlar reasons, the Trust may not rely on the
Screeni ng Program echocardi ogram as a reduction factor to reduce
claimant's claimfor Level Il benefits to Matrix B-1.% As
reflected in its October 23, 2003 correspondence, the Trust
itself concluded that "a reliable evaluation or reading of the
results" could not be nade on the Screening Program

echocar di ogram *

10. Although the Trust attenpts to rely on the additional G ay
Forms submtted by claimant, we do not believe that the G ay
Forms can be relied upon by the Trust to support its argunent for
reducing the claimto Matrix B-1. First, as noted above, the
Trust consistently has naintained that it could not reliably

eval uate claimant's Screeni ng Program echocardi ogram Second,
the additional Gay Forns were submtted by clainmnt to establish
his eligibility and attenpt to renedy the deficiencies of the
Screeni ng Program echocardiogram Finally, as reflected in

cont enpor aneous correspondence fromclai mant's counsel in
submitting the Gray Forns to the Trust, as well as subsequent
correspondence fromone of claimant's physicians, claimnt
asserted that the Screeni ng Program echocardi ogram showed at
least mld mtral regurgitation and not only mld mtral
regurgitation. Under these circunstances, the Trust may not rely
on the Screening Program echocardi ogram for application of the
Settlement Agreenent's reduction factor of mld mtral
regurgitation.

11. The Trust ultimately had cl aimant's Screeni ng Program
(continued. . .)
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For the foregoing reasons, we conclude that claimant is
entitled to Matrix A-1, Level |l Benefits. Therefore, we wll
reverse the Trust's denial of M. Rocher's claimfor Matrix

Benefits.

11. (... conti nued)

echocar di ogram audi ted by anot her auditing cardiol ogi st.
Significantly, although the auditing cardiol ogi st concluded that
there was no regurgitation on claimant's Screeni ng Program
echocardiogram the Trust is not relying on the auditing
cardi ol ogi st's conclusion regarding claimant's Screeni ng Program
echocar di ogram
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AND NOW on this 14th day of Novenber, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the final post-audit determ nation of the AHP
Settlement Trust is REVERSED and that claimant Larry A. Rocher is
entitled to Matrix A-1, Level Il Matrix Benefits. The Trust
shal | pay such benefits in accordance with the Settl enment
Agreenent and Pretrial Order No. 2805.

BY THE COURT:

[s/ Harvey Bartle II|

C. J.



