IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLI FEORD C. MARSDEN and M NG XU,
I ndi vidual |y And On Behal f Of All
O hers Simlarly Situated,
Plaintiffs, : CIVIL ACTI ON
vs. : No. 04- cv- 4020
SELECT MEDI CAL CORP., MARTI N
JACKSON, ROBERT A. ORTENZI O
ROCCO ORTENZI O, and PATRI Cl A RI CE,

Def endant s.

MVEMORANDUM AND ORDER

JOYNER, J. Cct ober 25, 2007

Via the notion now pending before this Court, Plaintiffs
nove for class certification. For the reasons outlined bel ow,

the notion shall be GRANTED

FACTS AND PROCEDURAL HI STORY

Plaintiffs, on behalf of thenselves and a class of simlarly
situated purchasers of the securities of Defendant Select Medical
Corp. (“Select”), a healthcare provider specializing in long-term
care hospital facilities, brought suit to recover for alleged
vi ol ations of the Securities Exchange Act of 1934 (the Exchange

Act). In their Amended Conplaint, Plaintiffs clainmed that Sel ect



had engaged in inproper Mdicare abuses whi ch masked ot herw se
declining revenues and a deteriorating financial condition.*®

More specifically, the Amended Conpl aint stated that Defendants
had used a “hospital-within-hospital” (“H H) nodel “to

i nproperly influence ‘host hospitals’ to nmake highly profitable
referrals to Select’s hospitals which resulted in substantia

i ncreases in the Conpany’s Medicare rei nbursenents and strong
growt h and financial and operational performance reported to

Sel ect’s public shareholders.” (Am Conpl. T 2). Plaintiffs

al l eged that Defendants nade naterially m sl eading statenents and
omtted material information regardi ng proposed regul atory
changes that would seriously curtail that practice, the neans by
whi ch revenue was bei ng generated, and the adequacy of internal
accounting controls.

After reconsideration of our original denial of Defendants’
Motion to Dismss, we granted that Mdtion in part and di sm ssed
those theories based on inproper revenue generation and
i nadequacy of internal controls for failure to state a claim
under Section 10(b) of the Exchange Act. Plaintiffs’ claimfor
securities fraud based on m srepresentati ons and om ssi ons

related to the Medicare regul atory changes renmai ns.

The facts underlying Plaintiffs claimare | engthy, and we
only summari ze here the claimset out in their Anended Conpl aint.
A nore conplete summary of the factual background underlying this
case can be found in the nmenorandum acconpanying our initial
deci sion on Defendants’ Mdtion to D smss the Anended Conpl ai nt.
See Marsden v. Select Medical Corp., 2007 W. 518556 (E.D. Pa
Feb. 12, 2007).




Plaintiffs now bring this Mdtion to certify a class of “All
persons who purchased the securities of Select Mdical Corp.
(*Select” or the *Conpany’) between July 29, 2003 and May 11,

2004, inclusive, and were damaged thereby.”

DI SCUSSI ON

St andard of Review

A party nmoving for class certification bears the burden of
proving that the proposed class satisfies the requirenments of
Fed. R Cv. P. 23(a) and can be maintai ned under at |east one of

the categories enunerated in Fed. R Cv. P. 23(b). See Anthem

Prods., Inc. v. Wndsor, 521 U S. 591, 613-14 (1997). For

pur poses of class certification, a court nust accept the
substantive allegations in the plaintiff’s conplaint as true.

Chiang v. Veneman, 385 F.3d 256, 262 (3d Gr. 2004); see also

Thomas v. Smthkline Beecham Corp., 201 F.R D. 386, 393 (E. D. Pa.

2001). However, it is inappropriate for a court to inquire into
the nmerits of the case at the class certification stage. Chiang,
385 F.3d at 262. Furthernore, “the interests of justice require
that in a doubtful case . . . any error, if there is to be one,
should be conmmtted in favor of allowing a class action.”

Ei senberg v. Gagnon, 766 F.2d 770, 785 (3d Gr. 1985); see also

Behrend v. Contast Corp., 2007 W. 2972601, at *2 (E.D. Pa. Cct.

10, 2007).

Rul e 23(a) inposes four prerequisites to class
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certification. The noving party nust show that (1) the
prospective class is so nunerous that joinder of all nenbers
woul d be inpracticable, (2) there are questions of |aw or fact
comon to the class, (3) the class representatives’ clains and
defenses are typical of the clains or defenses of the class, and
(4) the class representatives can fairly and adequately protect
the interests of the class. Fed. R CGv. P. 23(a).

If the four elenents of Rule 23(a) are satisfied, a class
action is nmaintainable only if (1) the prosecution of separate
actions would create a risk of inconsistent adjudications or
adj udi cations prejudicial to the rights of non-party cl ass
menbers, (2) the party opposing the class has acted or refused to
act on grounds generally applicable to the class, or (3) the
court finds that the questions of |aw or fact common to the cl ass
menbers predom nate, and finds that a class action is superior to
ot her nethods of adjudicating the controversy. Fed. R Cv. P
23(b).

Def endants do not dispute that the class neets the
nunmerosity and comonal ity requirenents. Rather, they argue that
the class representatives are inadequate and that rule 23(b) is
not satisfied because individual questions of fact predom nate
and the class action is not a “superior” nmethod for adjudicating
these issues. Even though only sone issues are disputed,
however, we nust exami ne the record to determ ne whether all the

prerequisites of Rule 23(a) are satisfied, as well as one of the
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requirenents of Rule 23(b). See Gen. Tel. Co. of Southwest v.

Fal con, 457 U.S. 147, 161 (1982).

Anal ysi s

A FRCP 23(a) Requirenents

1. Nunerosity

Rul e 23(a)(1) dictates that a potential class nust “be so
numerous that joinder of all nenbers is inpracticable.” The
Third Crcuit has held that “[n]o m ni mum nunber of plaintiffs is
required to maintain a suit as a class action, but generally if
the named plaintiff denonstrates that the potential nunber of
plaintiffs exceeds 40, the first prong of Rule 23(a) has been

nmet.” Stewart v. Abraham 275 F.3d 220, 226-27 (3d Cr. 2001).

The nunerosity test also requires that a court evaluate the
practicability of joinder by considering not only the size of the
putative class, but also the geographic location of its nenbers,

and the relative ease of nenber identification. Gaveley v. Cty

of Phil adel phia, No. 90-3620, 1997 W. 698171 at *4 (E.D. Pa. Nov.

7, 1997).

Plaintiffs have shown that the potential class is so
numerous that joinder would be inpracticable. During the class
period, Select Medical stock was actively traded on the New York
St ock Exchange (NYSE), with the nunber of outstanding shares
during this tine averaging approximately 75 mllion. There are

at | east hundreds, if not thousands, of investors who traded the



stock during that tinme, and they are |ikely very geographically
di spersed, given that the stock traded on the NYSE. Joinder of
all of these investors in one action would be inpracticable, and

thus the nunerosity requirenent is satisfied. See In re Vicuron

Phar maceuticals, Inc. Securities Litigation, 233 F.R D. 421, 425

(E.D. Pa. 2006) (finding nunerosity satisfied where putative
cl ass included an unknown nunber of investors tradi ng defendants’

st ock on NASDAQ) .

2. Commonal ity

Rul e 23(a)(2) requires that a plaintiff seeking class
certification show that there are questions of |aw or fact common
to the proposed class. Conmon questions are those which arise
froma “comon nucl eus of operative facts.” Thomas, 201 F.R D
at 392. However, the factual underpinnings of the class nenbers’
clainms need not be identical; the commonality requirenment is
easily met, and will be satisfied if the naned plaintiffs share
even one common question with the grievances of each nenber of

t he prospective class. Johnston v. HBOFiIlmMnt., Inc., 265

F.3d 178, 184 (3d Gr. 2001); Stewart, 275 F.3d at 227. \\ere
the plaintiff has shown a common nucl eus of operative facts,
comonality will not be defeated sinply because “individual facts
and circunstances” are inportant to the resolution of the class

menbers’ clainms. Baby Neal v. Casey, 43 F.3d 48, 57 (3d Cr

1994) .



Plaintiffs satisfy the standard for show ng commonality
here, as there are clearly questions of fact and | aw common to
t he proposed class. For exanple, to succeed on their 10b-5
claim the class nust show that filings, statenents, and ot her
docunents rel eased to the public contained m srepresentations of
mat erial fact about Select’s business and prospects, particularly
in light of the inpending regulatory changes. Furthernore, the
proposed cl ass nenbers must show that Select’s course of conduct
violated the securities laws. These comon questions are

sufficient to satisfy the requirenents of 23(a)(2). See Vi curon,

233 F.R D. at 426 (finding comonality satisfied by common
factual question of whether false press releases inflated stock

price).

3. Typicality

The typicality requirenment of Rule 23(a)(3) is closely
related to the commonality requirenment, as both criteria seek to
assure that the interests of absentee parties will be fairly and

adequately represented by the naned plaintiffs. 1n re Ikon

Ofice Solutions, 191 F.R D. 457, 462 (E.D. Pa. 2000). The

typicality requirenment, though, “centers on whether the interests
of the named plaintiffs align with the interests of the absent
menbers.” Stewart, 275 F.3d at 227. The naned representatives

clains are considered “typical” if proof of their clains wll

necessarily prove all the class nenbers’ clains, An Comm Sys.,



Inc. v. Am Tel. & Tel. Co., 101 F.R D. 317, 321 (E.D. Pa. 1984),

and “cases chall engi ng the sane unl awful conduct which affects
both the nanmed plaintiffs and the putative class usually satisfy
the typicality requirenment irrespective of the varying fact
patterns underlying the individual clains.” Baby Neal, 43 F.3d
at 58. Furthernore, “[f]actual differences will not render a
claimatypical if the claimarises fromthe sane event or
practice or course of conduct that gives rise to the clains of
the [absent] class nenbers, and if it is based on the sane |egal
theory.” Hoxworth v. Blinder, Robinson & Co., Inc., 980 F.2d
912, 923 (3d Cir. 1992).

Plaintiffs here satisfy the requirenments of Rule 23(a)(3)
because the clains of Lead Plaintiffs Capital Invest, Shaver, and
Bagatta are typical of those of the class as a whole. Plaintiffs
claiman injury that arose fromthe sanme course of fraudul ent
conduct - the alleged m srepresentations by Select Medical.
Because the clains of the Lead Plaintiffs and the proposed cl ass
arise out of the sanme court of conduct, and are based on the sane

| egal theory, the typicality requirenment is net.

4. Adequacy of Representation

Rul e 23(a)(4) provides that a class action may only be
mai ntained if “the representative parties will fairly and
adequately protect the interests of the class.” To ensure that

the interests of absentees are fully pursued, we require that the



plaintiff establish that class counsel is qualified and wll
serve the interests of the entire class, and that the interests
of the named plaintiffs are not antagonistic to those of the

cl ass. In re Community Bank of Northern Virginia, 418 F.3d 277,

303 (3d Cr. 2005); see also Georgine v. Anthem Prods., 83 F. 3d.

610, 630 (3d Cir. 1996). Under this standard, we find that the
adequacy requirenents are satisfied by lead Plaintiffs and their
counsel .
a. Lead Plaintiffs Shaver and Bagatta

First, Plaintiffs have shown that Messrs. Shaver and Bagatta
are adequate cl ass representatives because they are sufficiently
know edgeabl e about the action and do not have interests in
conflict with the other nmenbers of the class. |In their
depositions, Shaver and Bagatta di spl ayed an understandi ng of
Sel ect’s business and the factual issues that gave rise to this
litigation, and attested that they had been in frequent contact
W th counsel and reviewed many subm ssions to the court.
Def endants’ argunents that they have “abdicated their
responsibilities” in this regard is sinply not supported.
Furthernore, contrary to Defendants’ suggestions, the Lead
Plaintiffs are entitled to rely on counsel for formulating
strategy, preparing court subm ssions, and ot herw se maki ng use
of an expertise in securities litigation that the lay plaintiffs

surely do not possess. See In re Worldcom Sec. Litig., 219

F.RD. 267, 286 (S.D.N. Y. 2003).



Finally, Shaver and Bagatta' s clains are typical of the
class, and it is of little consequence that they eventually sold
their shares at a profit. They, |ike other nenbers of the class,
bought their shares at an allegedly-inflated price and thus did
not receive the sane val ue upon sale of the stock as they would
have otherwise. And in any event, damage cal cul ations for clains
under section 10(b) consider only the average share price during
the 90-day period after curative disclosure is nmade. See Section
21(D), Private Securities Litigation ReformAct, 15 U S. C. § 78u-
4(e)(1)(2004) (PSLRA). Under this netric, Shaver and Bagatta
“lost” $3276.67 and $2290. 00, respectively. In sum the record
does not indicate that Messrs. Shaver and Bagatta have any
interests antagonistic to those of the class, and wll adequately
fulfill their responsibilities as class representatives.

b. Lead Plaintiff Capital Invest

Plaintiffs have al so shown that Capital Invest is an
adequat e class representative. Like Shaver and Bagatta, the
funds managed by Capital Invest “lost” $8473.06 transacting
Sel ect shares during the class period, and Capital Invest’s claim
is the same as those of the class nenbers. In her deposition,
Capital Invest’'s representative denonstrated that she understood
the nature of the legal claimand the role of the Lead Plaintiff
and attested that she had revi ewed docunents related to the case
and communi cated with counsel. As with its co-Lead Plaintiffs,
Capital Invest’'s reliance on the expertise of counsel for such

i ssues as cal cul ati ng danages (based on the legal definition we
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have al ready noted) and case organi zati on does not, as Defendants

suggest, nmake it an inadequate class representative. See Inre

Wrldcom 219 F.R D. at 286. To the contrary, leaving it to
experi enced counsel to nmake decisions related to conplex U S. [|aw
is very nmuch in the best interests of the class.

W also find that Capital Invest is not vulnerable to any
likely defenses in a way that creates a conflict with the
interests of the class. Qur Court of Appeals has held that “[a]
proposed class representative is neither typical nor adequate if
the representative is subject to a unique defense that is likely

to becone a nmpjor focus of the litigation.” Beck v. Maxinus, 457

F.3d 291, 301 (3d Cir. 2006). The burden is on the defendant to
show t hat such a unique defense “will play a significant role at
trial.” 1d. at 300.

Def endants argue that Capital Invest, an Austrian conpany,
shoul d not be certified because a favorabl e judgnent for
Defendants in this suit would not have preclusive effect in
Austria; thus, in their view, all Austrians, including Capita
| nvest, should not be considered nenbers of the class. Though

this is an argunent ordinarily considered under the superiority

requirenent, see In re Vivendi Universal, S.A. , 242 F.R D. 76, 95

(S.D.N. Y. 2007), it nevertheless fails here. Unlike the cases
cited by Defendants in support of this theory, the claimin this
case is based on alleged m srepresentations nmade in the U S. by
an Anerican conpany whose shares traded on an Anerican stock

exchange (the NYSE). Cf. In re Vivendi Universal, 242 F.R D. at
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81 (French defendant-conpany traded primarily on Paris Bourse);

In re DaimerChrysler AG Sec. Litig., 216 F.R D. 291, 294 (D

Del . 2003) (CGerman def endant - conpany traded overseas with a
substanti al nunber of foreign sharehol ders that woul d present

“practical difficulties” in class action); In re Assiscurazion

Generali S.P.A. Holocaust Ins. Litig., 228 F. Supp. 2d 348

(S.D.N. Y. 2002) (European conpani es sued on i nsurance policies

sold in foreign countries); CL-Alexanders Laing & Cruickshank v.
ol dfield, 127 F.R D. 454 (S.D.N. Y. 1989)(noting that failure of
British court to recognize U S. judgnent“standi ng al one woul d

[ not] necessarily require denial of class certification”). Thus,
we are not faced with an issue of borderline subject matter

jurisdiction, which led the court in Bersch v. Drexel Firestone,

Inc., 519 F.2d 974 (2d Cir. 1975) to exclude foreign investors
fromthe class. |Indeed, the nmere fact that Capital Invest - or
any ot her hypothetical Austrian in the proposed class - hails
from anot her country does not change the fact that this action
falls squarely under the securities laws of the United States.
Furthernore, it is far fromclear how an Austrian court woul d
even have jurisdiction over a suit arising fromthe alleged fraud
here, and Defendants offer no | egal support for their insinuation
that it would. 1In fact, despite the extensive tinme for discovery
afforded to them Defendants did not consult with experts on
Austrian law to determ ne the |ikelihood that an Austrian court
woul d recogni ze such a claimor fail to enforce a U S. judgnent

in this case, as the parties did in In re Vivendi, 242 F.R D. at
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101. Such a specul ative argunent is sinply not sufficient to
support the exclusion of Capital Invest or an unknown nunber of
foreign investors, especially when they are otherwise entitled to

sue in U'S. courts. See In re Goodyear Tire & Rubber Co. Sec.

Litig., 2004 W. 3314943, at *5 (N.D. Chio May 12, 2004)(noting
that “Austrians, by treaty, are entitled to the sane rights and
privileges before United States courts as United States
citizens”). Therefore we cannot find Capital |Invest “inadequate”
on this ground.

Def endants further argue that Capital Invest |acks standing,
and that litigating this issue would disrupt the class’s
litigation of its section 10(b) claim This argunent is also
wi thout nerit. A nunmber of courts have held that an investnent
manager has standing to bring securities lawclains “if it is the
clients’ attorney-in-fact and has specific authority to recover

its clients’ investnent |osses.” ld.; see also Wingberg v.

Atlas Air Wirldw de Holdings, Inc., 216 F.R D. 248, 255 (S.D.N.Y.

2003) (“[wW hen an investnment advisor is also the attorney-in-fact
for its clients wth unrestricted decision nmaking authority, the
i nvest nent advi sor is considered the ‘purchaser’ under the

federal securities laws with standing to sue in its own nane.”);

In re Rent-Way Sec. Litig., 218 F.R D. 101, 106-09 (WD. Pa

2003) (sane). Capital Invest’s certification declared that the
conpany is “duly authorized to institute |legal action on Capital
I nvest’s and the Funds’ behalf, including litigation against

Sel ect Medical and the other defendants. Capital Invest controls
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and manages and is attorney-in-fact for each of the Funds.”
Furthernore, the prospectuses of the funds that purchased Sel ect
shares provide that Capital Invest “is authorized to di spose of
the assets of the capital investnment fund and to exercise the
rights fromthese assets. It so acts in its own nanme on behal f
of the shareholders.” Based on this evidence in the record and
the relevant case law, we are satisfied that Capital |nvest has
standi ng sufficient to prevent the issue frombecom ng “a major
focus of the litigation.” 1t appears that the conpany has
authority to bring suit on behalf of clients, and the standing
i ssue does not affect the class’'s substantive claim
Accordi ngly, Defendants have not carried their burden of
denmonstrating that the issue of Capital Invest’'s standing is a
uni que defense making it an inadequate Lead Plaintiff. ?

In sum because there is no evidence of antagoni sm between
the interests of Capital Invest and those of the class nenbers,

Capital Invest satisfies the Rule 23(a)(4) adequacy requirenent.

C. Cl ass Counsel

The law firnms of MIberg Wiss Bershad & Schul man LLP and

Def endants urge that Capital Invest failed to give notice
of the fact that it is authorized by Austrian |law to enforce the
securities lawrights of its clients, in violation of Fed. R
Cv. P. 44.1, and that we should therefore ignore the Austrian
Fund I nvestnent Act as support for its standing. As we have
noted, there is sufficient evidence in the record apart fromthat
l aw, including support in U S. case law, to support a finding
that standing is not likely to play a significant role at trial.
Thus, we need not address Rule 44.1 here.
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Motl ey Rice LLC as co-lead counsel, and Kenney Lennon & Egan PC
as |liaison counsel, also satisfy the adequacy requirenent of Rule
23(a)(4). The record shows that all three firnms have significant
experience pursuing securities-related clains in various federal
courts across the U.S., and thus we are satisfied that they are
sufficiently qualified to conduct this class action.

Def endants argue that M| berg Wi ss should not be certified
because the recent crimnal indictnent against the firmmakes it
i nadequate.® However, we nust not forget the standard for
satisfying the adequacy requirenent, and the existence of the
i ndi ct ment does not overcone our finding that the firmis well -
qualified to serve the interests of the class in this particular
case. There is no evidence that any w ongdoi ng has occurred with
respect to the filing of the claimhere, or that any of the
i ndicted partners have participated in the case since the filing
of the Amended Conplaint.* There is also no evidence to support
Def endant s’ argunent that defendi ng agai nst the charges - which
we note has been undertaken by outside counsel - will use up firm

resources to the detriment of the class here. In fact, since

®)Specifically, the federal crimnal indictment alleges that
the firmmade illegal “kickback” paynments to lead plaintiffs in a
nunber of class action and sharehol der derivative suits over a
twenty-five year period.

‘Al t hough Stephen Schul man - a M| berg Wiss partner who
recently plead guilty to simlar charges - appeared on the
initial conplaint, his name has not appeared on any subsequent
court filings. W find no reason why the nere fact that his nane
was on the initial conplaint would render unqualified the other
M | berg Weiss attorneys who are representing the class or
ot herwi se affect the representati on going forward.
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this case was filed in 2004, the M| berg Wiss attorneys working
on this case - none of whomare naned in the indictnment agai nst
the firm- have engaged in conpetent notion practice and

devel oped extensive know edge about the case that wll aid their
representation of the class going forward. Accordingly, we agree
with the nunber of other district courts that have declined to
use the class certification stage to punish the firmfor unproven
al l egations and have found the firmto neet the Rule 23(a)(4)

adequacy requirenment. See, e.qg., In re Flag Tel ecom Hol di ngs,

Ltd. Sec. Litig., 2007 W 2596775, at *13 (S.D.N. Y. Sept. 4,

2007); In re Novastar Fin. Sec. Litig., 2007 W. 465649, at *7

(WD. M. Feb. 8, 2007).

B. FRCP 23(b) Requirenents

Plaintiffs contend only that the proposed class is
certifiable under the grounds set out in Rule 23(b)(3). Under
this provision, to certify the class we nust find both that “the
guestions of law or fact conmon to the nenbers of the class
predom nate over any questions affecting only individual nenbers,
and that a class action is superior to other avail abl e nethods
for the fair and efficient adjudication of the controversy.”

Fed. R Gv. P. 23(b)(3).

1. Predom nance
The predom nance inquiry, which is a nore demandi ng

iteration of the 23(a) commonal ity requirenent, tests whether the
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proposed class is sufficiently cohesive to warrant adjudication

by representation. |In re LifeUSA Holding, 242 F.3d 136, 144 (3d

Cr. 2001). To find predom nance, the court nust ascertain the
exi stence of a group “which is nore bound together by a nutual
interest in the settlenent of common questions than it is divided
by the individual nenbers' interest in the matters peculiar to

them” Stewart v. Associ ates Consuner Di scount Co., 183 F.R D

189, 197 (E.D. Pa. 1998). Wile the plaintiff need not show
unani mty of common questions, he nust denonstrate that any

i ndi vidual differences are “of |esser overall significance than

t he common issues,” and that the individualized questions of fact

and | aw are manageable in a single class action. Sannenan V.

Chrysler Corp., 191 F.R D. 441, 449 (E.D. Pa. 2000); Barabin v.

ARAMARK Corp., 210 F.R D. 152, 161-62 (E.D. Pa. 2002). The

Suprene Court has noted that this standard is “readily nmet in
certain cases alleging . . . securities fraud.” Anchem 521 U S.
at 625.

We find that conmmon questions do predom nate over individual
guestions of law or fact in this case. The factual and | egal
guestions involved in proving the essential elenents of the 10b-5
claimare common to all class nenbers and eclipse any |esser
i ndi vi dual questions. Perhaps nost notably, the crucial factual
question of what statenents and disclosures were actually nmade by

Def endants about the inpact of alleged Medi care abuses on
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Select’s financial health, and the attendant question of how nuch
Def endant s knew about the changing regul atory environnent when

t hey made those statenents or om ssions, are fundanental ly conmon
to the Plaintiff class. Al though the anount of danmages suffered

varies between the class nenbers, this issue is not sufficient to

overcone the predom nately commobn questions. See In re Vicuon,

233 F.R D. at 428.

Def endants contend that determ ning what each class nenber
knew about the inpending Medi care regul ati ons woul d i nvol ve
i ndi vi dual questions that woul d predom nate over the other common
guestions. They point out that Plaintiffs are required to pl ead
their “ignorance of [the] falsity” of the alleged

m srepresentations or omssions. See In re Suprema Spec. Sec.

Litig., 438 F.3d 256, 276 (3d Cir. 2006)(setting out the
“hei ght ened” pl eadi ng requi renents under Fed. R Cv. P. for
plaintiffs alleging Section 10(b) fraud). They also note that in
t he Amended Complaint, Plaintiffs allege that Defendants
conceal ed what they knew about inmm nent regul atory changes, and
that the possibility of those changes was di scussed in, anong

ot her foruns, public neetings and conferences. Therefore, their
argunent proceeds, whether each Plaintiff knew about the com ng
regul atory changes is a question that nust be litigated on an

i ndi vi dual basis under Section 10(b) and Rul e 10b-5.

Def endants’ argunment, however, m scharacterizes Plaintiffs’

18



claimby focusing on a question that is not at the core of what
must be proven to succeed on a Section 10(b) claim It is true
that Plaintiffs’ conplaint alleges nondisclosure of information -
such as the possibility of inpending Medicare regulations - that
may have been available to the public. However, this does not
fully describe the claim Plaintiffs’ claimis not based solely
on the theory that Defendants knew about upcom ng regul atory
changes and failed to tell investors about them Rather,
Plaintiffs are asserting that Sel ect Medical nmade statenents
about its “strong” growh and financial health that m sl ed

i nvestors about the conpany’s prospects in the face of a likely
changi ng regul atory environnent.®> Taken in this context, the
public nature of the possibility of Medicare regul ati ons goes
primarily to scienter because it tends to prove that Defendants
knew or shoul d have known about regul atory changes that would

negatively affect the business.® Even if sone individual

*This is a theory distinct fromwhether the conpany engaged
in the practices that would eventually be affected to conceal its
poor financial condition, which is a theory that has already been
di sm ssed. Marsden v. Select Medical Corp., 2007 W. 518556 (E.D.
Pa. Feb. 12, 2007)(dism ssing the “inproper revenue practices”
theory based on failure to plead | oss causation, but retaining
t he “regul atory changes” theory).

®To succeed on their clai munder Section 10(b) and Rul e 10b-
5, Plaintiffs nust prove (1) a material msrepresentation (or
om ssion); (2) scienter, i.e. a wongful state of mnd; (3) a
connection with the purchase or sale of a security; (4) reliance,
often referred to in cases involving public securities markets
(fraud-on-the-nmarket cases) as “transaction causation;” (5)
econom c |loss; and (6) “loss causation,” i.e., a causal
connection between the material msrepresentation and the | oss.
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investors did “know’ or have a prenonition about the com ng
changes, that does not nean they al so knew that Select’s
statenents about its business were false or m sl eading.
Litigating the question of whether Sel ect conceal ed the extent of
the conpany’s reliance on certain referral practices while
knowi ng about its immnent curtailnment, and therefore painting a
m sl eadi ng picture for investors about the conpany' s “rapid
growh and profitability,” (Am Conpl. T 132) would not be
peculiar to any individual nmenber of the class. Creating a
standard that would allow us to hold otherw se woul d nmake it
virtually inpossible to ever certify a class in a section 10(b)
suit, aresult clearly at odds with case | aw and t he PSLRA.

In sum the issue of individual ignorance of the potential
regul atory changes is clearly predom nated by commobn questi ons
such as whet her Defendants nade m srepresentations or om Ssions
about the inpact of those changes on the business. Accordingly,

we find the predom nance prong of Rule 23(b)(3) satisfied.

2. Superiority

Finally, Rule 23(b)(3) also requires that “a class action

See Dura Pharmaceuticals, Inc. v. Broudo, 544 U S. 336, 340
(2005) .

Concei vably, the issue of whether the public knew about the
com ng regul atory changes could also relate to the el enent of
reliance. However, when the claim- such as Plaintiffs’ claim
here - involves a fraud-on-the-market theory, reliance is
presunmed. See Basic v. Levinson, 485 U S. 224, 244 (1988).
Thus, this would al so be a predom nately common questi on.
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[ be] superior to other available nethods for the fair and
efficient adjudication of the controversy.” This provision “asks
the court to balance, in terns of fairness and efficiency, the
nmerits of a class action against those of alternative avail abl e

met hods of adjudication.” [In re Warfarin Sodium Antitrust

Litigation, 391 F.3d 516, 533-34. Rule 23 also provides four

factors to guide the superiority inquiry:

(A) the interest of nmenbers of the class in
individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any
litigation concerning the controversy already commenced
by or against nenbers of the class; (C) the
desirability or undesirability of concentrating the
litigation of the clainms in the particular forum (D)
the difficulties likely to be encountered in the

managenent of a class action.

Fed. R Gv. P. 23(b)(3).

The superiority requirenent is also satisfied in this case.
Most class nenbers are likely to have a relatively small |oss,
and are thus unlikely to pursue clains on an individual basis.
| ndeed, our Court of Appeals has recognized that “a class action
[in a federal securities action] nmay well be the appropriate
nmeans for expeditious litigation of the issues, because a |arge

nunber of i ndividuals may have been injured, although no one
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person may have been damaged to a degree whi ch woul d have i nduced
himto institute litigation solely on his own behal f.”

Ei senberg, 766 F.2d at 785; see also Yang v. Odom 392 F.3d 97,

109 (3d Cir. 2004)(the class action is a “particularly
appropriate and desirable neans to resolve clains based on the
securities |laws, since the effectiveness of the securities |aws
may depend in |arge neasure on the application of the class
action device”). W are not aware of any other actions comrenced
by or against nenbers of the class, and concentrating the
litigation here would serve inportant goals of judicial econony
and avoi ding redundant litigation. W also do not anticipate any
particular difficulties likely to be encountered in managing this
class action.’ Accordingly, the class action is superior to

ot her neans of adjudicating this claim

C. Concl usion

Plaintiffs have net their burden of denonstrating that the
proposed class satisfies the requirenents for class certification
set forth in Rule 23(a) and Rule 23(b)(3). Accordingly, we wll

certify a class of all persons who purchased the securities of

‘As we have already noted in discussing the Rule 23(a)
“adequacy” requirenent, the possible existence of foreign
i nvestors does not affect the superiority of the class action
wWith respect to them The alleged wongdoi ng by American
def endants took place in the United States and the stock was
traded on a U S. stock exchange. Thus, it is unclear that any
foreign class nenbers woul d even have recourse in their hone
countries, and so their participation in this class is
appropri ate.
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Sel ect Medical Corp. between July 29, 2003 and May 11, 2004, and
who were damaged thereby. W also certify Capital Invest, Janes
Shaver, and Frank C. Bagatta as class representatives, as well as
the firms M| berg Wiss Bershad & Schul man LLP and Mtley Rice
LLC as co-lead counsel and Kenney Lennon & Egan PC as |iai son

counsel for the class. An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLI FEORD C. MARSDEN and M NG XU,
I ndi vidual |y And On Behal f Of All
O hers Simlarly Situated,
Plaintiffs, : CIVIL ACTI ON
vs. : No. 04- cv- 4020
SELECT MEDI CAL CORP., MARTI N
JACKSON, ROBERT A. ORTENZI O
ROCCO ORTENZI O, and PATRI Cl A RI CE,

Def endant s.
ORDER

AND NOW this 25t h day of October, 2007, upon
consideration of Lead Plaintiffs’ Mtion for Cass Certification
and Defendants’ responses thereto, for the reasons stated in the

acconpanyi ng Menorandum it is hereby ORDERED that:

(1) the notion of the Plaintiffs for class certification is
GRANTED;

(2) the following Class is hereby certified:

Al'l persons who purchased the securities of Sel ect

Medi cal Corp. between July 29, 2003 and May 11, 2004,

inclusive. Excluded fromthe O ass are defendants, the

officers and directors of Select Medical Corp. at al

rel evant tinmes, nenbers of their imediate famlies and

their legal representatives, heirs, successors or



assigns and any entity in which defendants have or had

a controlling interest.

(3) Capital Invest, Janes Shaver, and Frank C. Bagatta are

certified as Class representatives; and

(4) Co-Lead Counsel M| berg Wiss Bershad & Schul man LLP and
Motl ey Rice LLC, and Liaison Counsel Kenney Lennon & Egan PC, are

appoi nted as C ass counsel.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




