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MEMORANDUM AND PRETRI AL ORDER NO.
Bartl e, C. J. Cct ober 10, 2007

Emly Reed ("Ms. Reed” or "claimant"), a class nenber
under the Diet Drug Nationw de Class Action Settlenent Agreenent
("Settlenment Agreement”) with Weth,® seeks benefits fromthe AHP
Settlement Trust ("Trust"”). Based on the record devel oped in the
show cause process, we nust determ ne whether claimant has
denonstrated a reasonabl e nedi cal basis to support her claimfor

Matri x Conpensation Benefits ("Matrix Benefits").?

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. Matrix Benefits are paid according to two benefit matrices
(Matrix "A" and Matrix "B"), which generally classify claimnts
for conpensation purposes based upon the severity of their
medi cal conditions, their ages when they are diagnosed, and the
presence of other nedical conditions that al so may have caused or
contributed to a claimant's val vul ar heart disease ("VHD'). See
Settlenment Agreenent 88 IV.B.2.b. & IV.B.2.d(1)-(2). Mtrix A1
descri bes the conpensation available to Diet Drug Recipients with
serious VHD who took the drugs for 61 days or |onger and who did
(continued. . .)



To seek Matrix Benefits, a claimant nust first submt a
conpleted G een Formto the Trust. The G een Form consists of
three parts. Part | of the G een Formis to be conpleted by the
claimant or the claimant's representative. Part Il is to be
conpleted by the claimant's attesting physician, who nust answer
a series of questions concerning the claimnt's nedical condition
that correlate to the Matrix criteria set forth in the Settl enent
Agreenent. Finally, Part Ill is to be conpleted by the
claimant's attorney if he or she is represented.

In July 2003, Ms. Reed submtted a conpleted G een Form
to the Trust signed by her attesting physician, Peter B. Frechie,
M D. Based on an echocardi ogram dat ed Decenber 15, 2000, Dr.
Frechie attested in Part Il of claimant's Green Formthat, anong
ot her things, claimant had severe mtral regurgitation, a reduced
ejection fraction in the range of 50%to 60% and surgery to
replace the mtral valve after use of Pondi mi n® and/ or Redux™
Dr. Frechie also attested that claimnt did not have a rheumatic
mtral valve. |If accepted, claimnt would be entitled to Matrix

A-1, Level 11l benefits in the anount of $719, 285.°3

2(...continued)

not have any of the alternative causes of VHD that nade the B
matrices applicable. In contrast, Matrix B-1 outlines the
conpensation available to Diet Drug Recipients with serious VHD
who were registered as having only mld mtral regurgitation by
the cl ose of the Screening Period, or who took the drugs for 60
days or less, or who had factors that would make it difficult for
themto prove that their VHD was caused solely by the use of

t hese di et drugs.

3. Under the Settlenment Agreenent, a claimant is entitled to
(continued. . .)
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I n Cctober 2003, the Trust forwarded the claimfor
review by Ctaig M diner, MD., one of its auditing
cardiologists. In audit, Dr. diner concluded that there was no
reasonabl e nmedi cal basis for Dr. Frechie's finding that clainmant
did not have a rheumatic mtral valve. 1In his Certification, Dr.
A iner noted that:

The Attesting Physician did not recognize the

abnornmality so there was no reasonabl e

medi cal basis. The echocardi ographic

features of the mtral valve were

characteristic of rheumatic mtral disease.

Under the Settlenment Agreenent, the absence of a
finding of no rheumatic mtral valve requires the paynent of
reduced Matrix Benefits. See Settlenent Agreenent
8§ IV.B.2.d.(2)(c)ii)e). The Trust does not contest that claimant
is entitled to Level 111 Mtrix Benefits. Rather, the Trust
chal l enges claimant's right to a paynent on Matrix A-1 instead of
a paynent on Matrix B-1.

Based on Dr. Adiner's diagnosis that claimant had a
rheumati c valve, the Trust issued a post-audit determ nation that
claimant was entitled only to Matrix B-1, Level |1l benefits.

Pursuant to the Rules for the Audit of Matrix Conpensation C ains

("Audit Rules"), claimnt contested this adverse determ nation.?

3(...continued)

Level 111 benefits if the claimant had: "Surgery to repair or
replace the aortic and/or mtral valve(s) follow ng the use of
Pondi m n® and/ or Redux™" Settlenent Agreenent 1V.B.2.c.(3)(a).

4. Cains placed into audit on or before Decenber 1, 2002 are
governed by the Policies and Procedures for Audit and Di sposition
(continued. . .)
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In contest, claimant provided the Surgical Pathol ogy Report
performed by Yongling Bian, MD. and argued that she should
prevail because Dr. Bian, a Board-Certified Pathol ogi st, exam ned
Ms. Reed's mtral valve tissue and did not indicate on the
Sur gi cal Pat hol ogy Report that she had rheumatic heart di sease.

The Trust then issued a final post-audit determ nation,
again determning that clainmant was entitled only to Matrix B-1,
Level 111 benefits. daimant disputed this final determ nation
and requested that the claimproceed to the show cause process
established in the Settlenent Agreenent. See Settlenent
Agreenent 8§ VI.E. 7; PTO No. 2807 (Mar. 26, 2003), Audit Rule
18(c). The Trust then applied to the court for issuance of an
Order to show cause why the clai mshould be paid. On August 9,
2004, we issued an Order to show cause and referred the matter to
the Special Master for further proceedings. See PTO No. 3817
(Aug. 9, 2004).

Once the matter was referred to the Special Master, the
Trust submitted its statement of the case and supporting
docunentation. Caimant then served a response upon the Speci al

Master. The Trust submitted a reply on Cctober 8, 2004. The

4(...conti nued)

of Matrix Conpensation Clains in Audit, as approved in Pretrial
Order ("PTO') No. 2457 (May 31, 2002). dains placed into audit
after Decenber 1, 2002 are governed by the Audit Rules, as
approved in PTO No. 2807 (Mar. 26, 2003). There is no dispute
that the Audit Rules contained in PTO No. 2807 apply to Ms.
Reed' s claim

-4-



Show Cause Record is now before the court for fina
determ nation. See Audit Rule 35.

The issue presented for resolution of this claimis
whet her cl ai mant has met her burden in proving that there is a
reasonabl e nedi cal basis for the attesting physician's finding
t hat she did not have a rheumatic mtral valve. See id. Rule 24.
Utimately, if we determne that there was no reasonabl e nedi ca
basis for the answer in claimant's G een Formthat is at issue,
we nmust affirmthe Trust's final determ nation and may grant such
other relief as deened appropriate. See id. Rule 38(a). |If, on
t he ot her hand, we determ ne that there was a reasonabl e nedica
basis for the answer, we nust enter an Order directing the Trust
to pay the claimin accordance with the Settlenent Agreenent.
See id. Rule 38(b).

I n support of her claim claimant argues that Matrix A-
1, Level |1l benefits should be paid because Dr. Bian, a Board-
Certified Pathol ogist, examned claimant's mitral valve tissue
and did not state in the Surgical Pathology Report that such
exam nation reveal ed evidence of rheumatic valve disease. In
response, the Trust argues that claimnt cannot rely on the
pat hol ogy report to neet her burden in establishing a reasonable
medi cal basis for her claimbecause the report failed to
determ ne that there was no evidence of rheumatic val ve di sease.

After reviewi ng the entire Show Cause Record, we find

claimant's argunents without nerit. First, the Settlenent



Agreenent specifically provides, in pertinent part, that a
claimant will receive reduced Matrix Benefits if there is:

M Mode and 2- D echocar di ogr aphi ¢ evi dence of
rheumatic mtral valves (dom ng of the
anterior |leaflet and/or anterior notion of
the posterior leaflet and/ or comm ssural
fusion), except where a Board-Certified

Pat hol ogi st has examined mtral valve tissue
and determ ned that there was no evi dence of
rheunati c val ve di sease.

Settlenent Agreement 8 I1V.B.2.d.(2)(c)ii)e) (enphasis added).
Here, claimant does not contest the auditing cardiologist's
determ nation that her echocardi ogramreveal ed evi dence of a
rheumatic mtral valve.

Second, to nmeet her burden, claimant relies solely on
t he pat hol ogy report from her surgery asserting that the absence
of a finding of rheumatic val ve di sease on the report is a
sufficient "determ nation” by a Board-Certified Pathol ogi st that
claimant did not have a rheumatic mtral valve. Cainmant's
attenpted reliance on the pathol ogy report, however, is
m spl aced.

We nust apply the Settlenent Agreenment as witten.
Claimant correctly notes that, under the Settl enent Agreenent, a
claimw |l not be reduced to the B-1 Matrix where a Board-
Certified Pathol ogi st exam nes the mtral valve tissue and
determnes that there is no evidence of rheumatic val ve di sease.
See Settlenent Agreement 8 IV.B.2.d.(2)(c)ii)e). Caimnt has
not provided the necessary determ nation froma Board-Certified

Pat hol ogi st as required by the Settlenment Agreenent. | ndeed,



cl ai mant concedes that the pathology report does not include a
specific finding as to the presence or absence of rheumatic
mtral valve disease. Although claimnt essentially asserts that
the lack of a finding or determination in the pathol ogy report
supports her claim the exact opposite is true; nanely, only an
affirmati ve determ nation by a Board-Certified Pathol ogi st that
the mtral valve tissue does not reveal evidence of rheunatic
val ve disease will allow a claimnt to avoid application of the
reduction factor at issue.

Contrary to claimant's argunent, the absence of a
notation in a surgical pathology report as to rheumatic val ve
di sease is insufficient to satisfy her burden under the
Settlement Agreenent. The Settl enment Agreenent specifically
states that echocardi ographic evidence will not control the
application of the reduction factor of a rheumatic mtral valve
only where the Board-Certified Pathol ogi st has "determ ned that
there was no evidence of rheumatic val ve disease.” Settlenent
Agreenent 8 IV.B.2.d.(2)(c)ii)e). The nere absence of a notation
as to the condition of a rheumatic mtral val ve does not
constitute the affirmati ve determ nation required by the
Settlement Agreenent. As claimant does not contest that her
echocar di ogram reveal ed evi dence of a rheumatic mtral valve, and
a Board-Certified Pathol ogi st has not provided a contrary
determ nation, the Settlenent Agreenent mandates that Ms. Reed's

claimbe reduced to Matri x B-1.



For the foregoing reasons, we conclude that clainmant
has not nmet her burden in proving that there is a reasonabl e
medi cal basis for finding that she did not have a rheumatic
mtral valve. Therefore, we will affirmthe Trust's denial of

Ms. Reed's claimfor Matrix A-1 benefits.
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AND NOW on this 10th day of Cctober, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the final post-audit determ nation of the AHP
Settlement Trust is AFFIRVED and that the A-1, Level 1V Mtrix
claimsubmtted by claimant Em|ly Reed is DENNED. Caimant Emly

Reed is entitled only to Matrix B-1, Level 11l benefits.

BY THE COURT:

[s/ Harvey Bartle III

C J.



