IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LUS E. MUNOZ, et al. : Cl VIL ACTI ON
. :
CITY OF PH LADELPH A, et al. NO. 05-5318
MEMORANDUM
Bartl e, C. J. Cct ober 10, 2007

Before the court is the notion of the defendants, the
City of Philadelphia ("Gty") and the Phil adel phi a Redevel opnent
Aut hority ("RDA"), for judgnent as a matter of law, or in the
alternative for a newtrial or remttitur.

Plaintiffs Luis and Deborah Munoz (the "Minozes"), who
are husband and wife, and General Farner's Market, Inc., filed
this action against defendants, the Cty, the RDA, and Frankford
Communi ty Devel opnent Corporation ("FCDC'). After this court
granted, in part, defendants' notion to dismss, the only claim
that remai ned was pursuant to 42 U. S.C. § 1983 for alleged
viol ations of 8§ 4625(a) of the Uniform Rel ocati on Assi stance and
Real Property Acquisition Policies Act of 1970 (the "URA").! See
42 U.S.C. § 4625(a).

Ajury trial was held on plaintiffs' claim At the

cl ose of evidence, this court granted the notion of FCDC for

1. Thereafter, by order dated February 21, 2007, this court
deni ed the notion of defendants for summary judgnent.



judgnment as a matter of |aw under Rule 50 of the Federal Rul es of
Cvil Procedure. The jury returned a verdict against the
remai ni ng defendants, the City and RDA, and awarded damages in
the anpbunt of: (1) $379,230 in favor of plaintiff, GCeneral
Farmer's Market, Inc., for the decrease in the value of the
busi ness fromthe date defendants violated the URA to April,
2004, the date the business closed; (2) $68,000 in favor of
plaintiff, General Farmer's Market, Inc., for the cost to
rel ocate the business; and (3) $25,000 in favor of each plaintiff
Luis Munoz and Deborah Minoz, for enotional distress.
I .

I n considering defendants' notion for judgnment as a
matter of law, the court nust view the evidence, along with al
i nferences therefrom in the |ight nost favorable to the verdict

Wi nner, in this case, the plaintiffs. Al exander v. Univ. of

Pittsburgh Med. Gr. Sys., 185 F. 3d 141, 145 (3d Gr. 1999).
Deborah and Luis Munoz responded to a newspaper
advertisenment listing the sale of Nino's Farmer's Market
("Nino's"), located in the Juniata section of Phil adel phia.
After visiting Nino's and speaking with the owner, the Minozes
signed an agreenent on April 14, 2000 to purchase the business
and its assets for $1,000,000. The purchase included the |and,
bui | di ngs, equi pnent, inventory, and good will. Wile the
original closing date was set for July 30, 2000, the closing did

not actually take place until August 31, 2001. The Minozes, each



as a 50% st ockhol der, fornmed General Farner's Market, Inc. to
operat e the business.

The business did not run entirely snoothly when the
Munozes assunmed ownership. Specifically, they could not be
licensed to operate the food stanp machine in Nino's until
Novenber, 2001 because of certain violations preexisting their
ownership. The Munozes were unable to quantify how nmuch busi ness
they | ost as a consequence. The Minozes at the outset al so nmade
repairs and i nprovenents to Nino's costing between $65, 000 and
$75, 000.

I n Novenber and Decenber of 2001, custoners began to
ask the Munozes if they were planning to sell the property to the
City for redevel opnent. The Miunozes assured their custoners that
they had no plans to do so, but throughout 2002 custoners
continued to inquire if the property was targeted for
redevel opnent .

As the Munozes were starting to operate Nino's, and
unbeknownst to them the Cty, RDA and FCDC were working on a
redevel opnent plan for the nei ghborhood where Nino's was | ocat ed.
FCDC, a community devel opnent corporation, initiated a plan to
redevel op part of the Juniata section of Philadel phia. Community
devel opnent corporations, such as FCDC, are non-profit
organi zations that work in distressed nei ghborhoods to help
i nprove the communities, nostly through housing devel opnent.

FCDC worked closely with the Gty's Ofice of Housing and
Communi ty Devel opnent ("OHCD'), which is integral to the Cty's
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redevel opnent pl anning process. OHCD annually applies for, and
receives, federal funding to inplenment the City's housing
progr ans.

The RDA, a state agency, works closely with OHCD to
pl an and i npl enent redevel opnent projects. The RDA contracts
with OHCD to perform specific tasks, such as |and acquisition and
rel ocation. Only the RDA, and not OHCD, has the power to acquire
| and t hrough urban renewal takings and em nent donain
condemat i on.

FCDC s redevel opment plan for the Juniata section of
Phi | adel phia was in response to a Pennsyl vani a Housi ng Fi nance
Agency ("PHFA") request for proposals for the Honeownership
Choice Program The latter provides funding for single-famly
ur ban housi ng devel opnents that create opportunities for hone
ownership. The request for proposals was distributed on
February 15, 2002. FCDC cannot respond to such requests on its
own but nust first gain the GCity' s approval of its plan. It is
the Gty, not the FCDC, which ultinmately responds to a PHFA
request for proposals.

There are nultiple steps that nust take place before
the Gty responds to a PHFA request for proposals. First, OHCD
distributes a request for qualifications asking community
devel opnment corporations, such as FCDC, to submit proposals to
OHCD for consideration. OHCD then recomends to the Mayor which
proposal, if any, should be submtted to PHFA for the

Honeowner shi p Choice Program The Mayor then nakes the fina
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deci sion whether the City will respond to PHFA' s request for
proposal s.

On July 1, 2002, FCDC sent OHCD a proposal for
devel opi ng hones on a five acre site at the intersection of
Castor Avenue and W ngohocking Street in the Juniata section of
Phi | adel phia. The proposal, titled "Townhouses at Frankford
Creek," hereinafter "2002 Frankford Creek Plan," did not include
t he Munozes' property or a neighboring conmercial property
referred to throughout the planning process as the "C earkin
parcel . "

I n August, 2002, OHCD recommended to the Mayor, and the
Mayor concurred, that the Cty not submt a proposal to the
Honeowner shi p Choice Program OHCD agreed, however, to work with
FCDC to i nprove the 2002 Frankford Creek Plan with the potenti al
of noving forward with the project. Steve Cul bertson, the
executive director of FCDC, testified that there were then
significant changes and reconfigurations of the original proposal
to create a viable redevel opnent plan. On Septenber 16, 2002,
Cul bertson attended a neeting with Herb Wt zel, executive
director of the RDA, a second RDA enpl oyee, and Deborah
McCol | och, director of CHCD. MColloch's notes fromthe neeting
stated: "Need to acquire the entire triangle, including Cearkin
parcel. Create urban renewal area."™ Trial Ex. P-6. MColloch
testified that she believed the "entire triangle" included the

Munozes' property and that creating an "urban renewal area" was



one of the mechanisns to exercise the power of em nent domain to
take the property.

On Septenber 30, 2002, Herb Wetzel sent a letter to
Maxine Giffith at the Philadel phia Gty Planning Conm ssion
requesting that it certify conditions of blight and create a
redevel opnent area where the Townhouses at Frankford Creek were
pl anned. The letter requested that the Redevel opnent Area
i nclude the area bounded by Orthodox Street to the North, Hunting
Park and Frankford Avenues to the South, Adans Avenue to the
East, and Castor Avenue to the West. The Minozes' property was
included within these boundaries. The letter went on to state
that "[b]light certification and creation of a Redevel opnment Area
will enable the RDA to establish an Urban Renewal Area and permt
the acquisition of blighted properties through em nent domain."
Trial Ex. P-7. The blight certification enconpassing the
Munozes' property was issued on Novenber 9, 2002.

The foll owi ng year, on February 14, 2003, PHFA issued
anot her request for proposals for the Honeownership Choice
Program Kevin Hanna, the Secretary of Housing for the GCity,
sent a letter to the Mayor's chief of staff recomrendi ng that the
Townhouses at Frankford Creek be submtted to PHFA for the
Honeowner shi p Choi ce Program The Mayor agreed. The proposal,
herei nafter the "2003 Frankford Creek Plan,"” was still being
fine-tuned throughout early 2003. A nunber of neetings took
pl ace regarding the project, including one on April 2, 2003

bet ween Cul bertson and Rick Mariano, the Gty Councilman for the
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District enconpassing the area in issue. Culbertson testified
that it was proposed at that neeting that the project include the
Munozes' property and Clearkin parcel. On April 22, 2003
Cul bertson sent a letter to M chael Koonce, deputy director of
the RDA stating: "On behalf of the Frankford Comrunity
Devel opnent Corporation (FCDC), | would |like to request the
remai nder of the property in the area bounded by W ngohocki ng,
Castor and Cayuga Streets for inclusion in the Twins at Frankford
Creek project.” Trial Ex. P-15. The property referenced in the
letter was the Munozes' property and Cearkin parcel. Wile
Cul bertson did not receive a witten response, he did receive a
call fromWalter De Treux, Councilman Mariano's chief of staff
and a FCDC Board nenber, saying, "It's a go."

On May 9, 2003 an architect drafted two site plans.
One plan included the Muinozes property, the other did not. On
May 30, 2003, Cul bertson sent a letter to PHFA listing the
current uses for the project site, including a small farner's
mar ket and garden center. Culbertson testified that the "snal
farmer's market and garden center" was the Miunozes' property.

Neverthel ess, the final 2003 Frankford Creek Pl an,
dated June 2, 2003 and submitted to PHFA included only one site
pl an—the May 9, 2003 site plan that omtted the Minozes
property. The project description in the 2003 Frankford Creek
Pl an, however, did include the Minozes' property. It stated:
"The current uses that occupy the project site include a Verizon

equi pnent storage yard (forner supernmarket), auto body shop,
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sal vage yard, contractor yard and small farner's narket/garden
center." Trial Ex. P-19. The reference to the small farmer's
mar ket / garden center was to N no's.

Meanwhi | e, the Munozes' business was continuing to
struggle. The 1999 and 2000 tax returns for the business showed
that the gross receipts or sales under the previous owner were
$2, 607,876 and $2,599, 072, respectively. The 2001 tax returns
for General Farner's Market, Inc., denonstrated only $540,318 in
gross receipts or sales for the approximtely four nonths that
t he market was operated by the Minozes. |In 2002, the gross
receipts or sales were only $795, 899.

The Munozes were increasingly unable to pay their
bills, including the paynments due on a sizeable | oan from
Soverei gn Bank that they had obtained to purchase the business.

I n Novenber, 2002 Luis Munoz becane ill and was unable to return
to work at the business until January, 2003, and then, only part-
time. An Acne grocery store |ocated near Nino's closed at sone
poi nt before March, 2003. Luis Minoz estinmated that Nino's had a
25% drop in sal es because of the closure.

In the spring of 2003 Deborah Munoz began calling City
agenci es involved in the Townhouses at Frankford Creek project to
find out if the Munozes' property was part of the redevel opnent
pl an. She received no response but instead was directed to
contact Cul bertson of the FCDC. The Miunozes net with Cul bertson
twice in 2003—ence in August, and again in Septenber. Cul bertson

did not tell the Minozes whether or not their property was
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included in the plan. He sinply said that he was not at liberty
to disclose that information

Al the while the Minozes were attenpting to sal vage
their business. On March 13, 2003, Deborah Minoz conpleted an
application for consulting services at the Tenple University
School of Business and Managenent. In describing her goals for
t he busi ness, Deborah Munoz wote: "Recapture |ost sales due to
prior owner running custoners away by depleting stock and
quality. Tap into sales in newer and |ocal H spanic comunity."
Trial Ex. D-21. Wile her application did not nention her
concerns about the Townhouses at Frankford Creek project, the
Munozes testified that they continued to be concerned that their
property was part of the redevel opnent pl an.

In the fall of 2003, the necessary steps to begin
acqui sition of the Minozes' property were begun. On COctober 1,
2003 the FCDC conpleted a "Property Acquisition Request Fornt
asking the RDA to acquire the Minozes' property. Meanwhile, in
April, 2004, the Munozes cl osed their business. On May 28, 2004
the RDA infornmed the Munozes that a bill had been introduced in
City Council authorizing the RDA to take their property. In
June, 2004, City Council passed the bill, and the Mayor signed it
on July 1, 2004. It was not until July 8, 2004 after City
Council authorized the taking of their property that the RDA
finally sent the Muinozes a "Notice of Interest” pursuant to the

URA. The notice stated:



The Redevel opnment Authority of the Gty of
Phi | adel phia (RDA), in connection with the
Frankford Creek Town Homes project, is
considering the property that you own for
acqui sition.

| f the Redevel opnent Authority does acquire

your property:

. The RDA nust obtain an appraisal of your
property to establish the fair market
val ue of the property.

. You, or your designated representative,
have the right to acconpany the
apprai ser and inspect your property and
you may present material relevant to
determ ning the val ue of your property.

. The RDA will offer to pay you fair
mar ket val ue for your property.

You should refer to the encl osed brochure,

"When A Public Agency Acquires Your Property"”

for a further explanation of your rights

under the Uniform Rel ocati on Assi stance and

Real Property Acquisition Policies Act of

1970, as anended.

Trial Ex. P-32.

The Munozes maintain that under the URA the defendants
were required to send thema Notice of Interest in acquiring
their property in Septenber, 2002, rather than in July, 2004. It
was in Septenber, 2002, plaintiffs argue, that the URA
requi renents were triggered because Deborah McCol |l och wote "need
to acquire entire triangle" in her Septenber 16, 2002 neeting
notes. The "entire triangle"” referred to the Munozes' property.
Al so in Septenber, 2002 Herb Wetzel requested that the
Phi | adel phia City Planning Comm ssion certify the Frankford Creek
area, including the Munozes' property, as blighted. According to

t he Munozes, their business decreased in value after Septenber,

2002 because of the uncertainty created by the defendants. The
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Munozes were hearing unconfirmed runors that their property was
going to be condemmed. They were unsure about the future of the
property and therefore were not in the position to nake inforned
deci sions about the future of the business. According to the
Munozes, the uncertainty prevented them from deci di ng whet her to
invest nore tine and noney into the business or relocate.
Deborah Munoz testified that if the defendants had conplied with
the URA and they chose to relocate Nino's it would have cost
bet ween $50, 000 and $70,000 to nove the business equi pnent to a
new | ocati on.

Bot h Deborah and Luis Munoz testified regarding the
val ue of their business in Septenber, 2002. Deborah Minoz was
asked:

Q [What was your business worth in
Sept enber, 20027?

A Amllion dollars.

Q And what are you basing that on? How do
you know t hat ?

A. Al the buildings were still there. The
real estate was still under ny feet, and the
busi ness was still operational, and | was
showi ng up every day. Custoners were coning
in.
Trial Tr., 187 (Mar. 12, 2007). Deborah Munoz conceded, however,
that in reaching her conclusion she did not take into
consi deration the business' sales and receipts since the tine
t hey had purchased it.
Luis Munoz also testified regarding the value of the

busi ness in Septenber, 2002. He was asked:
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Q \What was the business worth in Septenber
of 20027

A.  $1,000,000. That's what | paid for it.

Q Okay. You had paid that a year earlier.

A.  Absolutely. | had — everything was set.

The registers were ringing. The

infrastructure was there. The refrigerators

were running. W were stocked. W were

runni ng, operating as a nornmal business.

Trial Tr., 24 (Mar. 14, 2007).

The plaintiffs presented no expert on the value of the
busi ness as of Septenber, 2002. Defendants' expert w tness,
Steven Pressnman, CPA, testified that by Decenber 31, 2002 the
only value that remai ned was that of the real estate and ot her
hard assets, or approximtely $400,000. According to Pressnan,
no goodwi I I remained. He further opined that by March, 2003 the
state of the business was so dire that it was too late for any
assistance to have a positive effect. Because of the size of the
Munozes' debt, Pressman concluded that they needed to increase
sales fromthe tinme they purchased the business to pay the debt
and make a profit. As the tax returns discussed above show, they
did not do so. The jury awarded CGeneral Farnmer's Market, Inc.
$379, 230 for the decrease in the value of its business as a
result of defendants' violation of the URA and $68, 000 for the
cost to rel ocate the business.

Deborah and Luis Miunoz also testified in detail how

def endants' conduct in delaying the notice of interest caused
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them significant enotional damage. The jury awarded each of them
$25, 000.
1.

Rul e 50 provides that judgnent as a matter of |aw
shoul d be granted if there is "no legally sufficient evidentiary
basis for a jury to find for the party on that issue.” Fed. R
Cv. P. 50(a). "Although judgnent as a matter of |aw should be

granted sparingly, a scintilla of evidence is not enough to

sustain a verdict of liability." Lightning Lube, Inc. v. Wtco
Corp., 4 F.3d 1153, 1166 (3d Cir. 1993) (citation omtted). "In

determ ni ng whether the evidence is sufficient to sustain
liability, the court may not wei gh the evidence, determne the
credibility of the witnesses, or substitute its version of the
facts for the jury's version.” 1d. (citation omtted).

In addition to defendants' notion for judgnment as a
matter of |aw, defendants nove for a new trial under Rule 59 or
remttitur. Rule 59 provides that "A new trial may be granted

in an action in which there has been a trial by jury, for any
of the reasons for which newtrials have heretofore been granted
in actions at lawin the courts of the United States ... ." Fed.
R Cv. P. 59(a). The standard for granting a new trial,
al t hough | ower than that required for judgnment as matter of | aw,

is still high. Sheridan v. E. 1. DuPont de Nemours & Co., 100

F.3d 1061, 1076 (3d Cr. 1996), citing Roebuck v. Drexel Univ.,

852 F.2d 715, 735-36 (3d Cir. 1988). "A new trial should be

granted only where the great weight of the evidence cuts agai nst
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the verdict and where a m scarriage of justice would result if

the verdict were to stand.” Springer v. Henry, 435 F.3d 268, 274

(3d Cir. 2006) (citation omtted). The Third Crcuit has
expl ained that "this stringent standard is necessary to ensure
that a district court does not substitute its judgnent of the
facts and credibility of the witnesses for that of the jury."
Sheridan, 100 F.3d at 1076 (citations omtted).

Finally, defendants' notion also seeks in the
alternative a remttitur. The court may not |lower the jury's
award sinply because it would have awarded a | esser amobunt had it

been sitting as the fact finder. Gunbs v. Pueblo Int'l, Inc.,

823 F.2d 768, 771 (3d Cir. 1987). A jury has "very broad

di scretion in neasuring damages."” 1d. at 773. |Instead, we nust
review the evidence to determ ne whether there is a "rational

rel ati onship between the specific injury sustained and t he anount
awarded.” 1d. In general, we may grant remttitur only if the
verdict awarded is "so grossly excessive as to shock the judicial

conscience." Keenan v. Cty of Phil adel phia, 983 F.2d 459, 469

(3d CGr. 1992). If the damages are subject to mathematica

cal cul ation, there nmust be sufficient facts fromwhich a jury

can arrive at an intelligent estimate w thout specul ation or

conj ect ure. Scully v. US WATS, Inc., 238 F.3d 497, 515 (3d

Cr. 2001) (citation omtted). |If we deemremttitur
appropriate, we "may not require a reduction in the anmount of the
verdict to less than the 'nmaxi numrecovery' that does not shock

the judicial conscience.” Qunbs, 823 F.2d at 774 (citing
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Gorsalitz v. din Mathi eson Chem Corp., 429 F.2d 1033, 1046-47

(5th Gr. 1970)). W are afforded great deference in deciding

whether to grant remttitur because a district court is in the

best position to evaluate the evidence presented and determ ne
whet her or not the jury has cone to a rationally based

concl usi on. Evans v. Port Auth. of NY. & NJ., 273 F.3d 346,

354 (3d Gir. 2001)(citation omtted).
[l
Def endants first maintain that the URA does not confer
rights enforceable by 42 U S.C § 1983. It is well established
that 8 1983 is not a source of substantive rights but rather
provi des a remedy for violations of federal constitutional or

statutory rights. Kalina v. Fletcher, 522 U S. 118, 123 (1997);

Saneric Corp. of Del., Inc. v. Gty of Philadel phia, 142 F.3d

582, 590 (3d Cir. 1998).

The URA was passed to suppl enent the usual renedy of
condemation for losses incurred as a result of urban renewal
projects where federal funds are involved. Qur Court of Appeals
has stated that the URA is designed "[t]o minimze hardship and
assure that individuals will not suffer disproportionate injuries
as a result of prograns designed for the benefit of the public as

a whole ...." Pietroniro v. Borough of Cceanport, N J., 764 F.2d

976, 980 (3d Cir. 1985).
The URA st at es:
Prograns or projects undertaken by a Federal

agency or with Federal financial assistance
shall be planned in a manner that (1)
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recogni zes, at an early stage in the planning
of such prograns or projects and before the
commencenent of any actions which will cause
di spl acenents, the problens associated with

t he di splacenent of individuals, famlies,
busi nesses, and farm operations, and (2)

provi des for the resolution of such problens
in order to mnimze adverse inpacts on

di spl aced persons and to expedite program or
proj ect advancenent and conpl eti on.

42 U S.C. § 4625(a).
This court, in denying defendants' notion to dism ss,
ruled that a private cause of action exists under § 1983 for

viol ations of 8§ 4625(a) of the URA. Minoz v. City of

Phi | adel phia, 2006 U S. Dist. LEXIS 5174, Cv. A No. 05-5318

(E.D. Pa. Feb. 10, 2006). W relied upon Pietroniro, in which

our Court of Appeals held: "In the absence of a conprehensive
enforcenment schene within the regul atory schene whi ch enconpasses
the plaintiff's conplaint there exists a private cause of action
agai nst state officials for violations of the Housing Act and the
URA." 764 F.2d at 980 (citations omtted). It explained that
"[a] claimfor damages resulting fromthe destruction of a

busi ness is an appropriate action under 42 U S.C. § 1983." |Id.
at 979.

According to defendants, Pietroniro has been overturned

by inplication and is therefore no | onger good | aw.

Specifically, defendants argue that the Suprene Court's

subsequent decisions in Gonzaga Univ. v. Doe, 536 U S. 273
(2002), and Suter v. Artist M, 503 U S. 347 (1992), nandate a

different analysis than the one used in Pietroniro. The Suprene
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Court has stated, "[s]ection 1983 provides a renedy only for the
deprivation of rights, privileges, or imunities secured by the
Constitution and laws of the United States. Accordingly, it is
rights, not the broader or vaguer benefits or interests, that may
be enforced under the authority of that section.” Gonzaga, 536
U S. at 283 (enphasis in original). Therefore, to confer a
personal right, a statute must: "(1) be intended by Congress to
benefit the plaintiff, (2) not be vague and anorphous, and (3)

i npose an unanbi guous bindi ng obligation on the States.” Sabree

v. R chman, 367 F.3d 180, 186 (3d Cir. 2004) (citing Blessing v.

Freestone, 520 U.S. 329, 340-41 (1997)) (hereinafter, the
"Blessing Test"). |In Gonzaga, the Court clarified that under the
first prong of the analysis, it nust be clear that Congress
intended to create "rights"” under the statute, and not nerely
"benefits.” 536 U S. at 283. Under this analysis, defendants
mai ntai n, the URA does not create individual rights, and thus
plaintiffs do not have a renedy under 8 1983.

Plaintiffs counter that Pietroniro renains binding on

this court because the Suprene Court has not explicitly
overturned that decision. Furthernore, according to plaintiffs,
even under the Blessing Test, the URA creates individual rights
enforceabl e under 8§ 1983.

It is unnecessary to reach the issue of whether the URA
is enforceable pursuant to 8 1983 under the Blessing Test. CQur
Court of Appeal s has expl ai ned, "precedents set by higher courts

are conclusive on courts lower in the judicial hierarchy and
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| eave to the latter no scope for independent judgnent or

discretion.” United States v. Mtlo, 714 F.2d 294, 298 (3d Cr

1983) (quoting Allegheny Gen. Hosp. v. NLRB, 608 F.2d 965, 970

(3d Cr. 1979) (internal quotations omtted)). "[A] decision by
[ our Court of Appeals], not overruled by the Suprene Court is a
deci sion of the court of last resort of this federal judicial
circuit and is therefore binding on all inferior courts and
litigants in the Third Judicial GCrcuit.” 1d. (quoting

Al | egheny, 608 F.2d at 970). Absent an explicit holding by the
Suprene Court or our Court of Appeals overturning Pietroniro, its
hol di ng that violations of 8§ 4625 of the URA are enforceable
under 8 1983 is binding on this court. W wll| therefore deny
the notion of defendants for judgnment as a nmatter of law on this
gr ound.

Next, defendants argue that even if there is a private
right of action under the URA plaintiffs are not entitled to any
recovery because the URA provides benefits only to displaced
persons and plaintiffs do not fit the statutory definition.

The URA defines "displaced persons” as:

[S]olely for the purposes of sections 4622(a)

and (b) and 4625 of this title, any person

who noves fromreal property, or noves his

personal property fromreal property--

(I') as a direct result of a witten

notice of intent to acquire or the

acqui sition of other real property, in whole

or in part, on which such person conducts a

busi ness or farm operation, for a program or

proj ect undertaken by a Federal agency or

wi th Federal financial assistance; or

(I'l) as a direct result of
rehabilitation, denolition, or such other
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di splacing activity as the | ead agency may

prescri be, of other real property on which

such person conducts a business or a farm

operation, under a program or project

undertaken by a Federal agency or with

Federal financial assistance where the head

of the displacing agency determ nes that such

di spl acenent i s pernmanent.

42 U.S. C. 8§ 4601(6) (A .

Def endants contend that the Munozes are not displ aced
per sons because they did not actually nove fromthe property in
guestion as a direct result of a witten notice of intent to
acquire or as a direct result of "rehabilitation, denolition, or
ot her displacing activity." Defendants' maintain that plaintiffs
cl osed Nino's because of nounting financial difficulties before
they received a notice of intent to acquire and before any
"rehabilitation, denolition or other displacing activity." 42
U S.C 8§ 4601(6) (A).

Plaintiffs argue that but for defendants' conduct they
woul d have satisfied the statutory definition of "displaced
persons.” According to plaintiffs, if defendants had conplied
with the URA and provided themw th a notice of interest in

Sept enber, 2002, they woul d have taken steps to relocate the

business.? That is, according to plaintiffs, defendants' failure

2. We note that in addressing defendants' argunent that the
Munozes are not "di spl aced persons,” they state: "Noting that
t he Munozes did not actually relocate conveniently ignores the
jury's finding that the City and the RDA violated the URA . . .

" (Pl's.' Resp. 24) (enphasis added). Whether or not plaintiffs
actually relocated is only pertinent to their entitlenent to

rel ocation benefits under the URA. The statutory definition of
"di spl aced persons” does not require that the individual or

(continued. . .)
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to conply with the URA created the uncertainty that caused
plaintiffs' precarious financial situation and hastened their
decision to close N no's.

The Munozes stopped operating the business in April,
2004, but there is no evidence that they noved any of the
busi ness equi pnent or other tangi ble property on that date—they
sinply closed the doors. As nentioned above, shortly thereafter,
on May 28, 2004, a bill was introduced in Cty Counci
authorizing the RDA to take the Minozes property. The Mayor
signed the ordinance into law on July 1, 2004. Those actions
clearly were "displacing activities.” At that tinme the Cty
authorized the RDA to take the Munozes' property and plaintiffs
net the definition of "displaced persons” under the URA 3

The fact that they closed Nino's shortly before the
di splacing activities does not nmean that the defendants are
exenpt fromliability under the URA. The URA clearly provides
certain benefits to "displaced persons” before they are actually
di spl aced. The URA states: "Prograns or projects undertaken by

Federal agencies or with Federal financial assistance shall be

2(...continued)
busi ness di spl aced rel ocate.

3. The cases cited by defendants are al so unpersuasi ve. |ndeed,
the cases are easily distinguishable fromthis action and have
little relation to i ssues presented here. For exanple, Al exander
v. US. Dept. of Hous. and Urban Dev., 441 U S. 39 (1979), cited
by defendants, concerns only relocation benefits and does not

di scuss all agency obligations under the URA, such as sending a
notice of interest "[a]s soon as feasible.” 49 C. F. R

§ 24.102(b).
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pl anned in a manner that ... recognizes, at an early stage in the

pl anni ng of such programs or projects and before the commencenent

of any actions which will cause displacenents ...." 42 U S.C

8§ 4625(a) (enphasis added). Consistent with the | anguage of the
act, federal regulations require that, "[a]s soon as feasible,
t he Agency shall notify the owner in witing of the Agency's
interest in acquiring the real property and the basic protections
provided to the owner by law and this part.” 49 C F. R
8§ 24.102(b) (hereinafter, notice of interest). Further, property
owners nust also be inforned that "he or she may be displ aced”
and nust be given a notice that "generally describes the
rel ocation paynent(s) for which the person may be eligible ...."
49 C.F.R 8 24.203(a) (hereinafter, notice of relocation
benefits).

As noted above, the URA is designed "[t]o m nimze
hardshi p and assure that individuals will not suffer
di sproportionate injuries as a result of prograns designed for

the benefit of the public as a whole .... Pietroniro, 764 F.2d

at 980. To that end, the notice of interest, which nust be sent
"[a]s soon as feasible,” allows property owners to nake pl ans
before they are actually displaced. Like any significant change
inlife, early warning and tine to prepare is vital for property
owners in their efforts to mtigate the difficulties and | osses
from di spl acenent.

The crux of plaintiffs' claimis that defendants failed

to send a notice of interest in Septenber, 2002 and i nformthem
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of relocation benefits when defendants becane interested in
including Nino's as part of the redevel opnment plan. Plaintiffs
claimthat if they had received the notice of interest in a
timely manner they would have had the early warning and had tine
to take steps to prevent the damages they suffered. The notice
of interest was not sent until July 8, 2004 after the Gty had
aut hori zed the taking of the property and several nonths after
Nino's had closed. It was within the jury's province to
determ ne fromthe evidence when the defendants were obligated
under the URA to send the notice of interest and whether it was
sent too |ate.

Def endants al so argue that the jury's award of $379, 230
in damages for the decreased value of Nino's was based on
specul ati on because plaintiffs failed to establish a causal
connecti on between the decline in their business and defendants
violation of the URA. Defendants do not argue that plaintiffs
were unqualified to testify about the value of their business.

A danages award cannot be based purely upon
specul ation. Qur Court of Appeals has noted, however, "[t]he | aw
does not command mat hemati cal preci seness fromthe evidence in
finding danages. Instead, all that is required is that
sufficient facts ... be introduced so that a court can arrive at
an intelligent estimte w thout speculation or conjecture.”
Scully, 238 F.3d at 515 (internal quotations omtted) (citation

omtted).
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Plaintiffs presented sufficient evidence fromwhich the
jury could reasonably conclude that the decrease in the val ue of
t heir business was due to defendants' failure to conply with the
URA. The Minozes testified that they were plagued by questions
fromcustoners regarding the future of Nino's. Mreover, they
were unable to obtain definitive responses from defendants to
t heir questions about the business' future and therefore
i ncapabl e of maki ng sound busi ness deci sions given the
uncertainty. As nentioned previously, Deborah Minoz contacted
the Gty Planning Commi ssion, which directed her to Cul bertson of
the FCDC. Twi ce Cul bertson declined to disclose whether the
Munozes' property was part of the Townhouses at Frankford Creek
redevel opnent project. Deborah Minoz was asked at trial:

Q If the Gty and the RDA had told you in

Sept enber of 2002 that they were interested

in acquiring your property, if they had sent

you a notice ... and you knew that that was

the direction things were headed, what woul d

you have done?

A | would have had many nore options

avai lable to nyself, at that point in ting,

such as negotiate with the City to purchase

my property, and | can continue operating

while | | ooked to see what the RDA had
avai l abl e el sewhere in the Cty property-w se

where | could nove ny business. | ... would
have had firm answers to nake busi ness
decisions. | could have rented out ny
property in Philadelphia. | could have noved

somewhere el se in Phil adel phia and kept
operating ny business.

Trial Tr., 36-37 (Mar. 13, 2007).
Luis Minoz reiterated that if they were notified in

Sept enber, 2002 of defendants' interest in the property, they
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woul d have been able to make infornmed decisions about the future
of Nino's and preserved sonme or all of the value of the business.
Luis Minoz testified that they could have sol d the business,
rented the property and rel ocated the nmarket, or negotiated with
the city. He further testified that friends had offered him
addi tional financing for the business, but he declined the noney
because he did not want to "put noney into sonething that | stil
don't know, at that point, what's the future of that land ...."
Trial Tr., 55 (Mar. 14, 2007).

Wiile there was contrary evidence that the business
failed for reasons having nothing to do with a violation of the
URA, it is not the place of this court to substitute its judgnent
for that of the jury when, as here, there is sufficient evidence
to support the award. As discussed above, one of the purposes of
the URA is to provide advance notice to property owners who w ||
be displaced so that they can nmake appropriate plans and mnim ze
their financial hardships fromany displacenent. The Minozes
testified that had they received notice in Septenber, 2002 they
coul d have taken steps to mtigate or prevent the |osses they
were suffering, and continued to suffer, until they closed Nino's
in April, 2004. It was the jury's duty to weigh the evidence and
deci de whether plaintiffs proved that defendants' failure to
provide plaintiffs with a tinely notice of interest earlier than

July 8, 2004 caused plaintiffs' losses.* Indeed, plaintiffs

4. W note that the verdict sheet asked the jury to "[s]tate the
(continued. . .)
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argued that Nino's decreased in value from $600, 000 i n Sept enber,
2002, to zero in April, 2004. The jury did not award Ceneral
Farmer's Market, Inc. the full $600,000 that it sought but
i nstead found danages in the anmount of $379,230. This award was
supported by the evidence. W wll therefore deny the
defendants' notion for judgnent as a matter of |aw or for a new
trial on this elenent of damages. Nor is a remttitur warranted
since the award is not "so grossly excessive as to shock the
judicial conscience.” Keenan, 983 F.2d at 469.

Def endants al so argue that Ceneral Farnmer's Market,
Inc. is not entitled to the $68,000 in rel ocation danages awar ded
by the jury because it did not actually relocate. The URA
provi des:

Whenever a programor project to be

undertaken by a displacing agency will result

in the displacenment of any person, the head

of the displacing agency shall provide for

the paynent to the displaced person of--

(1) actual reasonabl e expenses in noving

himsel f, his famly, business, farm

operation, or other personal property ...
42 U S.C. § 4622(a).

As di scussed above, General Farner's Market, Inc. net

the definition of a "displaced person” under the URA when the

City authorized the RDA to take the property on which it was

4(...continued)

anount of damage, if any, that you award ... for the decrease in
t he value of General Farnmer's Market's business fromthe date of
the violation of the URAto April 2004." The jury was therefore
free to determ ne that defendants did not violate the URA until a
point in time after the Septenber, 2002 suggested by plaintiffs.
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| ocated. There is no evidence, however, that it noved or

rel ocated. W agree that General Farmer's Market Inc. did not
i ncur "actual reasonabl e expenses in noving" under 42 U S.C

8§ 4622(a). Thus, we will grant the notion of defendants for
judgrment as a matter of law with respect to the $68, 000 damage
award for relocation expenses.

Next, defendants argue that the damage award for the
enotional distress suffered by Deborah and Luis Muinoz was not
supported by sufficient evidence. Deborah and Luis Minoz were
each awarded $25,000. Defendants enphasi ze that there was no
testinmony that the Munozes' sought nedical treatnment or
counseling or suffered physical nmanifestations of their distress.
Mor eover, according to defendants, the Munozes were unable to
connect the Miunozes' enotional distress to the defendants
conduct as opposed to other potential causes, such as Luis
Munoz's illness. W are not persuaded.

Plaintiffs in a 8§ 1983 action nust prove an "actual

injury." See Farrar v. Hobby, 506 U S. 103, 112 (1992) (citing

Carey v. Piphus, 435 U. S. 247, 264 (1978)). There is, however,

no particular type of evidence that plaintiffs nust present to
recover damages for enotional distress. Qur Court of Appeals has
rejected the argunent that nedical testinony is required to prove
enotional distress damages in a § 1983 case. Bolden v.

Sout heastern Pa. Transp. Auth., 21 F.3d 29, 36 (3d Cr. 1994).

I n Bolden, the court explained that it saw "no reason to require
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that a specific type of evidence be introduced to denonstrate
injury in the formof enotional distress.” 1d.

In this case, there was sufficient evidence of
enotional distress caused by defendants' conduct from which the
jury could award such danmages. Both Deborah and Luis Minoz
testified about the enptional toll the uncertainty about their
busi ness took on them their marriage, and their famly. Deborah
Munoz testified: "I was so incredibly frustrated, | felt like |
was drowning. | ... was devastated enotionally. It was
difficult to carry on."™ Trial Tr., 16 (Mar. 13, 2007). She
further testified that when she was unable to obtain answers from
t he def endants about the redevel opnent plans, "it was near
i mpossible [to go to work]. | would drive to work in the early

hours of the norning and sonetines not be able to cross the Betsy

Ross Bridge. | would have to pull to the side of the road and
try to breathe. It was that horrific. Sonmetinmes | would sit 20
mnutes just trying to breathe.” 1d. at 26-27.

Luis Minoz also testified that "the hardest part was
letting ny fam|ly down" and that he had worked hard throughout
his life to provide for his children but "[a]ll of that was taken
away fromus, all of it, because sone peopl e decided that they
weren't going to tell us what the [ Townhouses at Frankford Creek]
project was going to be." Trial Tr., 31-32 (Mar. 14, 2007).

When asked how the situation affected his relationship with his
children, he also testified, "it's slowy healing, but yes, it

has been affected. | nean, initially, they were incredibly angry
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at me .... It's just that it's been very, very difficult for al
of us."” 1d. at 32.

The enotional damages awards were well within the
provi nce of the jury. Accordingly, we will deny defendants
notion for judgnment as a matter of law and, in the alternative,
for a newtrial or a remttitur.

| V.

At the close of evidence, this court granted FCDC s
notion for judgnment as a matter of |law. Defendants do not
contest this ruling. Instead, they seek a newtrial on the
ground that the court erred by failing to instruct the jury that
the Gty and RDA could not be held liable for the actions of the
FCDC, which it did not control.

When the court granted FCDC s notion, it stated:

The notion of defendant, Frankford Comrunity

Devel opnent Corporation, for judgnent as a

matter of |law under Rule 50 is granted. |

find that the Frankford Comrunity Devel opnent

Corporation is not a state actor, and it was

not acting under color of law with respect to

the ... question of whether the notice [of]

interest ... [was properly sent], which is

t he nub of the case.
The FCDC had no authority, whatsoever,

in that area. And, therefore they will be
di sm ssed, and judgnent as a matter of lawis
gr ant ed.

Trial Tr., 202 (Mar. 14, 2007).

The court thereafter explained its decision with
respect to the FCDC to the jury:

Menbers of the jury, the defendant, the

Frankford Comunity Devel opnment Cor porati on,
is no longer a party to this case. | have
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dismissed it fromthis |awsuit because the
Uniform... Relocation Act does not apply to
it. You should no | onger be concerned about
any liability on the part of the Frankford
Communi ty Devel opnent Cor poration

The Uniform Rel ocation Act, however,
does apply to the Cty of Philadel phia and to
t he Redevel opnent Authority. Accordingly,
you will have to determ ne in due course
whet her they have violated the URA. Sinply
because the Gty and the Redevel opnent
Aut hority remain parties, does not nean that
| have decided that they have, in fact,
violated the law. That is for you to decide,
not nme.

Trial Tr., 4 (Mar. 16, 2007).
The charge instructed that plaintiffs' claimwas
against the City and RDA, only:

The plaintiffs claimthat the City and the
Redevel opnent [] Authority violated the URA
because they did not tell plaintiffs of their
interest in acquiring the Munozes' property
at an early stage in the planning of the Twin
Hones at Frankford Creek project, and provide
themwith a witten description of the

rel ocation prograns of the Gty and the
Redevel opnent Aut hority.

Trial Tr., 71 (Mar. 16, 2007).
In addition, this court told the jury that the Gty and
RDA nust have caused plaintiffs' injury:

In order to obtain a nonetary award,
plaintiffs nust prove that the acts or

om ssions on the part of the City and the
Redevel opnent Authority played a substanti al
part in bringing about their injuries, and
that the injuries were either a direct result
or a reasonably probabl e consequence of those
acts or omssions .... [I]f plaintiffs
injuries were caused by anot her event or

ot her events that intervened between the
Cty's and the Redevel opnment Authority's acts
or omi ssions and plaintiffs' injuries, then
the Gty and the Redevel opnent Authority are

-20.



not liable unless the injuries were

reasonably foreseeable by the City and the

Redevel opnent Authority.
ld. at 73-4.

Qur Court of Appeals has stated, "the district court
has substantial discretion with respect to specific wording of
jury instructions and need not give a proposed instruction if

essential points are covered by those that are given." Gazier

v. City of Philadel phia, 328 F.3d 120, 127 (3d Cir. 2003)

(quoting Douglas v. Oaens, 50 F.3d 1226, 1233 (3d GCr. 1995)

(citation omtted)). Although defendants nay have preferred a
different instruction absolving the City and RDA fromliability
for FCDC s conduct, defendants are not entitled to the jury
instruction of their choice. Douglas, 50 F.3d at 1233. This
court made clear that the FCDC was no | onger part of the case and
that the plaintiffs nust prove by a preponderance of the evidence
that the acts or om ssions of the City and RDA caused their
injuries. The jury charge was not "confusing and thereby

m sleading to the jury." United States v. Fischbach & More,

Inc., 750 F.2d 1183, 1195 (3d Cir. 1984). W wll therefore deny
defendants' notion for a newtrial on the ground that the court
commtted error inits jury instructions.
V.
Finally, defendants maintain that this court should
have granted summary judgnent in their favor based on a review of
their conduct by the United States Departnent of Housing and

Ur ban Devel opnent ("HUD'). At this point, defendants are in
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essence noving for reconsideration of this court's February 21,
2007 order denying their notion for summary judgnment. Defendants
do not argue that this court nmade any errors at trial with regard
to the HUD revi ew.

Putting aside the question of whether defendants
notion for reconsideration is tinely, see EED. Pa. Loc. R CGv.
P. 7.1(g), we reiterate that there existed genuine issues of
material fact. The evidence was presented to the jury at trial,
and the jury reached a verdict resolving those issues.
Accordingly, we will deny what is in effect defendants' notion
for reconsideration of our denial of their notion for sunmary

j udgment .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LUS E. MUNOZ, et al. ) C VIL ACTI ON
. )
Cl TY OF PH LADELPH A, et al. NO. 05-5318
ORDER

AND NOW this 10th day of Cctober, 2006, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendants, the City of Phil adel phia
and the Phil adel phi a Redevel opnent Authority, for judgnent as a
matter of law is GRANTED in part, and DENIED in part;

(2) the judgment in favor of Ceneral Farmer's Market,
Inc. is reduced to $379, 230; and

(3) a separate anended judgnent will be entered.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



