IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: DI ET DRUGS ( PHENTERM NE/ )
FENFLURAM NE/ DEXFENFLURAM NE) ) MDL NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON )
|
MARY ELLEN RI XEY )
)
v. )
)
7TH AVENDVENT AND WYETH CORP. ) ClVIL ACTI ON NO. 06-05651

VEMORANDUM AND PRETRI AL ORDER NO,

Bartle, C. J. Oct ober 5, 2007
Before this court are two nptions concerning the above-
captioned action. The first is the notion of defendant Weth to
di smiss the conplaint of plaintiff Mary Ellen R xey ("Ri xey" or
"plaintiff").? The second notion by C ass Counsel on behal f of
t he Seventh Amendnent Fund Adm nistrator ("Fund Adm nistrator")
is one for summary judgnment or, in the alternative, to dismss
t he sane conpl ai nt.
Ri xey, a class nenber under the Diet Drug Nationw de
Class Action Settlenment Agreenent ("Settlenent Agreenent"), seeks
damages under the Seventh Amendnment to the Settl ement Agreenent
("Sevent h Anmendnent”) and agai nst Weth for alleged fraudul ent
conduct in the processing of her claim This court approved the
Settlement Agreenent in Pretrial Oder ("PTO') No. 1415 (Aug. 28,
2000) and the Seventh Anendnent in PTO No. 4567 (Mar. 15, 2005)

1. Rixey is pro se.



as part of our continuing jurisdiction over the terns of the
Settlement Agreenent. See Settlenment Agreenent 8 VIII.B.1.

On May 29, 2002, Rixey submitted a signed Blue Formto
the Trust to register her claimfor Matrix Conpensation
Benefits.?2 1In her Blue Form Rixey clained that she had severe
mtral valve regurgitation.® Wen the Seventh Arendnent was
approved by this court on March 15, 2005, Ri xey was provided with
an opportunity to opt out of the Seventh Amendnent. She declined
to do so and was classified as a Category One C ass Menber. See
Seventh Amendnent 8§ I11.A 1. 1In July 2005, Rixey submtted to
the Fund Adm nistrator the "proof requirenents” denmanded of
Category One C ass Menbers under the Seventh Anendnent.* See id.
§ XV.B. One of the "proof requirenents” that nust be submtted
to the Fund Adm nistrator is a "Rel evant Echocardi ogram Tape or
Disk." 1d. 8 XV.B.2. The "Rel evant Echocardi ogram Tape or Di sk”
is the only echocardi ogram submitted by the Fund Adm ni strator
for nmedical review |d. 8 XV.M The "Rel evant Echocar di ogram

Tape or Disk™ submtted by R xey was dated April 17, 2003.

2. The various forns used in the course of inplenenting the
Settl ement Agreenent are conmonly identified by their color.

3. Mtral valve regurgitation is one of the nedical conditions
that entitles class nmenbers to benefits under the Settl enent
Agreenent and Seventh Amendnent. See Settl enent Agreenent

§ IV.B. and Seventh Amendnent § VII.

4. The Fund Adm ni strator oversees the processing of Seventh
Amendnent clainms. In PTO No. 6875, this court approved the
procedures the Fund Adm nistrator utilizes when assessing and
maki ng a determ nation regarding a Category One C ass Menber's
claim See PTO No. 6875 (Jan. 23, 2007).
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Thereafter, based on an initial medical review of her claim the
Fund Adm ni strator determ ned that Ri xey had noderate mtra
regurgitation. In addition, the Fund Adm ni strator found that
claimant had a rheumatic val ve which reduced her claimand that
her age at first diagnosis was 73.°

Di ssatisfied with the Fund Adm nistrator's findi ngs,
Ri xey filed a "Petition to Return Claimnt's Case to AHP Trust
from Review by 7th Amendnent,"” hereinafter "Petition." 1In her
Petition, Rixey cited two deficiencies in the Fund
Adm nistrator's findings: her age of diagnosis and the diagnosis
of rheumatic heart disease. Weth filed a response in which it
erroneously stated that the Fund Adm nistrator had found that
Ri xey had severe mtral regurgitation instead of noderate mtra
regurgitation. In response to Weth's m sstatenent, Rixey filed
t he present conplaint against the Seventh Anendnent and Weth.®

Ri xey's conplaint alleges that the Fund Adm ni strat or
and Weth fraudulently handl ed her claim Specifically, R xey
contends that echocardi ograns perforned before the April 13, 2003
"Rel evant Echocardi ogrant’ she submtted to the Fund Adm ni strator

showed that she suffered fromsevere mtral regurgitation. As

5. For purposes of the Seventh Amendnent, "age at first

di agnosi s" is defined as "the age of the D et Drug Reci pient

as of the date that a [nedical condition qualifying for paynment
fromthe Seventh Amendnent Fund] is first diagnosed." Seventh
Amendnent 8 |.B.2. Generally, the older the diet drug recipient,
the | ess noney he or she will receive fromthe $1.275 billion
Suppl emrental C ass Settl enent Fund (" Suppl enmental Fund").

6. Rixey's petition remains pending.
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menti oned previously, the initial nmedical review of her claim
concl uded that she had noderate mtral regurgitation. According
to the conplaint, the purported fraud occurred when Weth filed
its response to her Petition and stated that the Fund
Admi ni strator determ ned that she had severe mtra
regurgitation.” Rixey also contends that Weth inplied in its
response that during a second nedical review she would be able to
change her age at first diagnosis although she has been told by
t he Fund Adm nistrator that such a change cannot be made.?®

Weth requests that Ri xey's conplaint be dism ssed
because it fails to specify how the purported fraudul ent
statenments deceived her or caused her to act to her detrinent.
Weth al so argues that her lawsuit is barred by her subm ssion of
a signed Blue Formas well as under the provisions of the
Settl ement Agreenent and Seventh Anendnent. Finally, Weth
asserts that R xey's conplaint threatens the finality of the

Settl enent Agreenment and Seventh Anmendnent.°®

7. In her conplaint, R xey confuses Weth with the Fund

Adm nistrator, stating: "[t]he Fund Adm nistrator stated that

the Plaintiff had SEVERE REGURG TATION i n Court papers know ng

that the Plaintiff had been infornmed that only MODERATE

REGURG TATI ON had been found by 7th Anmendnent Cardi ol ogy review
." Conmpl. 2. Weth, and not the Fund Adm nistrator, m sstated

claimant's level of mtral regurgitation.

8. Rixey maintains that her age at first diagnosis should be
changed from 73 years to 68 years.

9. Weth also states that to date it has not been properly
served with the conplaint and summons.
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Cl ass Counsel raises simlar argunents in support of
t he Seventh Amendnent Fund Administrator's notion for sunmary
judgnment or, in the alternative, notion to dismss. Cass
Counsel argues that Rixey's conplaint nerely states her
di ssatisfaction with the Fund Adm nistrator's review of her claim
and thus fails to satisfy the requirenent of Rule 9(b) of the
Federal Rules of Civil Procedure that fraud be pleaded with
specificity. See Seventh Anendnent 8 XV.M Moreover, class
counsel contends that under the ternms of the Seventh Amendnent
the Fund Admi nistrator is imune fromliability when it acts in
"good faith."® See Settlenent Agreenent § IV.E. 1.

1.

In her conplaint, Rixey alleges that her claimfor
benefits was handled in a fraudul ent and deceitful nmanner by both
t he Fund Admi nistrator and Weth. Allegations of fraud nust be
pl eaded with specificity. Rule 9(b) of the Federal Rules of
Cvil Procedure states:

In all avernents of fraud or m stake, the

ci rcunst ances constituting fraud or m stake

shall be stated with particularity. Malice,

intent, know edge and ot her condition of mnd

of a person nmay be averred generally.

Fed. R Cv. P. 9(b).
The el ements of fraud under Pennsylvania |aw are: "(1)

a representation; (2) which is material ...; (3) nmade falsely,

wi th know edge of its falsity or recklessness as to whether it is

10. d ass Counsel notes that the Fund Admi ni strator has not been
served with a sumons.
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true or false; (4) with the intent of m sleading another into
relying onit; (5) justifiable reliance on the m srepresentation;
and (6) the resulting injury was proxi nately caused by the

reliance." Argent O assic Convertible Arbitrage Fund L.P. v.

Rite Aid, 315 F. Supp. 2d 666, 686 (E.D. Pa. 2000) (citations
omtted).

Ri xey's sol e support for her claimof fraud is that
Weth, in filing its response to her Petition, mstakenly stated
that the Fund Admi nistrator had found her to have severe mtra
regurgitation when the Fund Adm nistrator had reported that she
had only noderate mitral regurgitation. The conplaint, however,
fails to allege that the m sstatement was material to her claim
that Rixey relied on the m sstatenent, or that she was harnmed as
a result of her reliance.

First, the conplaint does not allege that Weth's
m sstatenment was material to the review and determ nation of
Ri xey's Category One Claim It is the Fund Adm ni strator, not
Weth, that assesses the severity of a claimant's | evel of
regurgitation and nakes the ultimte determ nation regarding the
nmerits of a claim Weth has no role in the review and
assessnent of Seventh Amendnent clains and its statenents
regardi ng Rixey's condition had no bearing on the Fund
Adm ni strator's assessnent of her claim [Indeed, Weth's
m sst atenment was nmade after Ri xey received the Fund
Admi nistrator's determ nation that she suffered noderate mtral

regurgitation. The Fund Adm nistrator's determ nation with which
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Ri xey takes issue was already made and known to her when Weth
m sstated her |evel of regurgitation.

Furthernore, Rixey has failed to allege that she relied
to her detrinent on Weth's erroneous statenent that she had
severe mtral regurgitation. Rixey's status under the Seventh
Amendnent has not changed since Weth's m sstatenent, and she
remains entitled to a second nedi cal review of her claim See
Seventh Amendnent 8§ XV.M Mdreover, Rixey's nere disagreenent
with the initial nedical report of the Seventh Anendnent
participating physician is insufficient to show that she was
damaged by Weth's m sstat enent.

Finally, Rixey contends that the Fund Adm ni strator
erroneously determ ned her age at first diagnosis as 73. She has
failed to explain how that the determ nation was fraudul ent or
even erroneous under the ternms of the Settlenment Agreenent. As
with Rixey's level of mtral regurgitation, her age at first
di agnosi s was determ ned before Weth nade its purported
fraudul ent statenent.!! Modrreover, Rixey's age at first diagnosis
was determ ned in accordance with the Seventh Amendnment by
calculating her age at the tinme of the Relevant Echocardi ogram
See Seventh Amendnent 88 |1.B. 2., XV.M Accordingly, R xey has

failed to allege fraud with the particularity required under Rule

11. We also note that Rixey's level of mtral regurgitation has
no bearing on her age at first diagnosis.
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9(b) of the Federal Rules of Civil Procedure.®? W wll
therefore grant the notions of defendants, Weth and the Seventh

Amendnent, to dism ss the conplaint.

12. Because the conplaint fails to plead in accordance with Rule
9(b) of the Federal Rules of Civil Procedure it is unnecessary to
address the parties' other argunents.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: DI ET DRUGS ( PHENTERM NE/ )
FENFLURAM NE/ DEXFENFLURAM NE) ) MDL NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON )
|
MARY ELLEN RI XEY )
)
v. )
)
7TH AMENDMENT and WYETH CORP. ) ClVIL ACTI ON NO. 06-05651

VEMORANDUM AND PRETRI AL ORDER NO,

AND NOW on this 5th day of October 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of Weth to dism ss the conplaint of
Mary Ellen Rixey as to it is GRANTED, and

(2) the notion of the Seventh Amendnent Fund
Adm nistrator to dismss the conplaint of Mary Ellen Rixey as to
it is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



