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Bartle, C. J. Oct ober 5, 2007

Before the court is the notion of Leonora Stammen (" Ms.
Stanmen”) to be deened tinely regi stered under the D et Drug
Nati onwi de Cl ass Action Settlenment Agreenment ("Settlenent
Agreenent") with Weth.! M. Stamen failed to submt her Blue
Regi stration Formto the AHP Settlenent Trust (the "Trust")
before May 3, 2003, the deadline to register for benefits. She
mai nt ai ns, however, that her delay was due to "excusable
negl ect. "

I .
According to Ms. Stamren's notion and acconpanyi ng

affidavits, on April 21, 2003, her attorney, Joseph Sinon,

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.



Esquire, filed an Internediate Opt-Qut Form on her behal f.?
Shortly thereafter, M. Sinon discovered that Ms. Stammen did not
qualify as an Internediate Opt-Qut because she had been di agnosed
as FDA positive prior to September 30, 1999.°® M. Sinon,
therefore, sent to Ms. Stammen by overnight mail a Blue Fornf and
Section One of the Geen Fornf and requested that she return the
executed forns in an encl osed overnight mail envelope. M. Sinon
received the executed fornms on May 2, 2003. |In addition, M.

Si non requested that clainmant execute a Request to Revoke
Internmediate Opt-Qut Formand nmail the formdirectly to Weth
prior to May 2, 2003. 1In a letter dated June 25, 2003, Weth
acknow edged recei pt of Ms. Stammen's revocation of her

I nternmedi ate Opt-Qut rights.

2. Class Menbers who properly exercise an Internedi ate Opt-Qut
may sue Weth for conpensatory damages, subject to certain
restrictions in the Settlenment Agreenent. See Settl enent
Agreenment 8 IV.D. 3.c.

3. Class Menbers were ineligible to exercise an Internedi ate
Opt-Qut if they had been di agnosed by a Qualified Physician as
FDA Positive by an Echocardi ogram performed between the
commencenent of Diet Drug use and Septenber 30, 1999. See
Settlenment Agreenent 88 I1.C 2.(a), 2.(b), 3 &1V.D. 3.a.

4. The Blue Formis one of the registration forns available to
Cl ass Menbers to register for Matrix Conpensation Benefits with
the Trust. The deadline for submtting the formwas May 3, 2003.
See Pretrial Oder ("PTO') No. 3253 (Feb. 12, 2004).

5. Under the Settlement Agreenent, Class Menbers are required to
conplete the G een Form in addition to the Blue Form to receive
Mat ri x Conpensation Benefits fromthe Trust. See Settl enent
Agreenent § VI.C 2.
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According to an affidavit by Christina G bbons, a
par al egal working for M. Sinon, she prepared Ms. Stanmen's Bl ue
and Green Fornms for mailing on May 2, 2003. Included with the
executed forns was a cover letter, dated May 2, 2003, signed by
M. Simon.® After preparing Ms. Stamen's forns for mailing, the
par al egal placed the package face down on the counter surrounding
her desk. Both the package and the counter were white. The
par al egal was al so preparing simlar packages containi ng ot her
claimants' registration forns. As she prepared each claimant's
package, the paral egal made a photocopy of the contents. The
par al egal placed the other clainmants' packages in a stack
i medi ately next to Ms. Stamren's package. Prior to mailing the
packages, M. Sinon reviewed the photocopies to ensure that
packages for all claimnts had been prepared.

When the paral egal collected the packages to be placed
inthe firms mail bin, she overlooked Ms. Stammen's package,
whi ch blended in with the white counter, and only picked up the
stack of the other clainmants' packages. To ensure that the
cl ai mants' packages were postmarked on or before May 3, 2003, M.
Si non then personally delivered the packages to the post office.
He did not realize that Ms. Stammen's package had not been pl aced
in the mail bin with the others. As a result, M. Stammen's

package was not nmailed on May 2, 2003. The follow ng day, the

6. In support of her assertion that the letter was prepared on
May 2, 2003, claimant submtted an affidavit froma conputer
expert who, after exam ning the attorneys' conputer system
verified that the |letter had not been nodified since May 2, 2003.
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paral egal left for a two-week vacation and did not return until
May 19, 2003. Upon her return, the paral egal discovered her
error and imediately informed M. Sinmon. M. Stamren's forns
were mailed to the Trust on May 22, 2003.°
On Septenber 13, 2005, the Trust issued Ms. Stanmmen a
Tentative Determ nation - Notice of Untinely Registration,
denying her claimfor failure to register by the specified
deadline. M. Stanmen contested the tentative denial of her
cl ai m on grounds of excusable neglect. On Novenber 17, 2005, the
Trust issued Ms. Stammen a Final Notice of Untinmely Registration,
agai n denying her claimbased on untineliness. |In response, on
Decenber 7, 2005, Ms. Stamen filed the present notion.
.
The Settl enent Agreenent approved by this court in
Pretrial Order ("PTO') No. 1415 provides strict deadlines for
Cl ass Menbers to seek benefits fromthe Trust. The Settl enent
Agreenent provides, in part:
The foll owi ng C ass Menbers, and only such
Cl ass Menbers, shall be entitled to the
conpensati on benefits fromFund B ("Matri x
Conpensati on Benefits"):
a. Di et Drug Reci pients who have been
di agnosed by a Qualified Physician as
FDA Positive or as having MId Mtral
Regurgi tati on by an Echocardi ogram
performed between the commencenent of

Di et Drug use and the end of the
screening Period and who have registered

7. In addition to Ms. G bbons' affidavit, Ms. Stamen has al so
provi ded several other affidavits corroborating these events.
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for further settlenent benefits by Date
2 [May 3, 2003]

Settlenent Agreenment 8 IV.B.1l.a. (enphasis added).

The deadl i nes inposed by the Settlenment Agreenent may
be extended if the novant can show his or her failure to neet the
deadl i nes was due to "excusable neglect.” In evaluating

excusabl e neglect, "clients nmust be held accountable for the acts

and om ssions of their attorneys.” Pioneer Inv. Servs. Co. V.

Brunswi ck Assocs. Ltd. P ship., 507 U S 380, 396 (1993). The

focus of the excusabl e neglect analysis is "whether the neglect
of [the clients] and their counsel was excusable."” 1d. at 396-97
(enmphasis in original).

In In re Othopedic Bone Screw Prods. Liab. Litig., 246

F.3d 315, 323 (3d G r. 2001), our Court of Appeals reiterated the
Suprene Court's anal ysis of excusable neglect as set forth in
Pi oneer. Four factors should be eval uated when deci di ng whet her
excusabl e negl ect exists: (1) the danger of prejudice to the non-
nmovant; (2) the length of the delay and its potential effect on
judicial proceedings; (3) the reason for the delay, including
whet her it was within the reasonable control of the novant; and
(4) whether the novant acted in good faith. Pioneer at 395; Bone
Screw, 246 F.3d at 322-23. W shall discuss each of these
factors in turn,

Under the first prong of Pioneer, we nust determ ne the

danger of prejudice to Weth should the requested extension be



granted.® See id. Weth argues that granting Ms. Stammen an
extension will unduly prejudice Weth because it will erode the
certainty for which it bargained in negotiating the Settl enent
Agreenent and it would potentially open the fl oodgates for
simlar clains. Wile the inportance of both of these
consi derations cannot be underestimated, we find that the
ci rcunst ances surrounding Ms. Stammen's del ay are uni que and
specific to her. I1ndeed, Weth has not identified any simlarly
situated individuals. As such, requiring the Trust to review one
additional claimw |l not be unduly prejudicial to Weth.?®
Second, we mnust consider the Iength of the delay and
its effect on judicial proceedings. 1d. The deadline to
register with the Trust was set to give Cass Menbers anple tine
to conplete the necessary fornms and submt themto the Trust.
Ms. Stamren submitted her forns nineteen days past the deadline.
This is not a lengthy extension. Allowing Ms. Stammen a
ni net een-day extension under the specific circunstances of her
case will not undermne the finality of the Settlenent Agreenent,

nor open the door to other Class Menbers who are presently tine-

8. The Trust did not oppose Ms. Stammen's notion.

9. W, however, note that the potential prejudice to Weth would
be quite different if Ms. Stamen was seeking an extension to
opt-out of the Settlenent Agreement, rather than an extension to
be included within the Settl enent Agreenent.
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barred. ! Thus, we find the Iength of the delay to be
negl i gi bl e.

Under the third prong, we nust review Ms. Stammen's
reason for the delay. 1d. M. Stammen's delay, while within her
control, was not an attenpt to avoid the strict deadlines for
registering. Instead, Ms. Stammen's attorney, M. Sinon, nmade
substantial efforts to conply with the registration deadli ne:

(1) he overnighted the fornms to Ms. Stammen; (2) he requested
that Ms. Stammen revoke her Internediate OQpt-Qut prior to May 3,
2003, the deadline for submtting the Blue Form (3) he revi ewed
Ms. Stamren's fornms for conpleteness prior to mailing; and (4) he
personal Iy delivered the registration packages, which he believed
i ncluded Ms. Stammen's forns, to the post office. Wile M.

Si non shoul d have ensured that Ms. Stammen's fornms were anong the
packages he mail ed, the m stake was an i nadvertent clerical

error. W have previously held that clerical errors may provide
a basis for excusable neglect. See PTO No. 6965 (Feb. 12, 2007);
see also In re Cendant Corp. Prides Litig., 235 F.3d 176, 183-84

(3d Gr. 2000); Consol. Freightways Corp. of Del. v. Larson, 827

F.2d 916, 920 (3d Gr. 1987).

10. In its opposition, Weth argues that Ms. Stamen's del ay was
excessi ve because she waited two and a half years to request
relief fromthe court. W disagree. The Trust did not notify
Ms. Stamren that it was denying her claimbecause it was untinely
until Septenber 13, 2005. 1In response, M. Stamren contested the
deni al pursuant to the Trust's internal procedures. After
exhausting these procedures, Ms. Stanmmen pronptly filed the
present notion. W decline to fault a claimant for conplying
with the Trust's internal procedures in hopes that the matter
could be resol ved wi thout court intervention.
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Finally, we find that Ms. Stamren and her attorney
acted in good faith. Upon discovering the error, M. Sinon
i medi ately mail ed Ms. Stammen's executed Blue Formto the Trust.
He al so pronptly contested the Trust's denial of M. Stammen's
claimas soon as he was notified that it had been rejected as
untinmely. We find that the cause for the delay and the
responsive efforts to rectify the error constitute excusabl e
negl ect. Accordingly, Ms. Stammen is entitled to an extension of
the May 3, 2003 deadline for registering with the Trust, and she
is deened tinely registered for purposes of seeking benefits

under the Settl enent Agreenent.
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AND NOW on this 5th day of Cctober, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the notion of Leonora Stanmen to be deened tinely
regi stered under the Settlenent Agreement is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C J.



