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Pegasus Devel opnent Corp. (“PDC’) began this litigation
by filing a conpl aint agai nst John Hane (“Hane”), seeking a
declaration that it has no further obligations to Hane under a
securities purchase agreenent that the parties executed in |late
1999. Hane has responded by all eging two counterclai ns agai nst
PDC and a cross-clai magainst Marshall Pagon (“Pagon”), PDC s
CEOQO. The parties have now filed cross notions for sunmary
judgment on all clains. The Court will grant PDC s notion and

deny Hane’s notion.



The Sunmmary Judgnent Record

Hane is the founder and CEO of Hi ghcast Network, Inc.
(“H ghcast”), a corporation that was created to pursue a
technol ogy that woul d enable satellite television providers to
insert |ocal advertising announcenents into network programm ng.
In 1998, PDC becane interested in Hi ghcast’s adverti sing
t echnol ogy and began negoti ating a deal to purchase Hi ghcast’s
intellectual property, as well as to hire Hane. These
negotiations resulted in (i) PDC enpl oying Hane as a Senior Vice
President, and (ii) PDC agreeing to purchase equity in Hi ghcast.
Hane’ s enpl oyment with PDC was governed by the terns of an
enpl oynent agreenent dated July 23, 1999, and PDC s purchase of
equity in H ghcast was governed by the Securities Purchase
Agreenent (“SPA’), dated Decenber 15, 1999.

Under the SPA, PDC agreed to purchase shares of
H ghcast at a series of closings that woul d take place according
to the following terns. At the “First Cosing,” PDC agreed to
purchase 111 shares of Hi ghcast common stock (“First C osing
Shares”) for $93,750. This purchase represented approxi mately
10% of Hi ghcast’s equity and was schedul ed to take place on
Decenber 15, 1999. Under the heading, “Conditions to Purchaser’s
obligations at the First Cosing,” the SPA recited various events
t hat needed to take place before PDC becane obligated to purchase

the First O osing Shares. These conditions included (i) the



reduction of H ghcast’s board of directors to two individuals --
Hane and Pagon, and (ii) the anendnent of certain H ghcast byl aws
to reflect the change in board nenbership.

At seven “Additional First Cosings,” PDC agreed to
purchase up to 70% nore of Hi ghcast’s equity in 10%tranches.
The Additional First O osings were scheduled to take place within
30 days of Highcast’'s satisfaction of mlestones set forth in a
docunent called the First Budget. At the tinme the SPA was
executed, the First Budget had not yet been agreed upon. Rather,
under the subsection entitled “First Budget,” the SPA specified
t hat Hane and PDC “shall cooperate in the preparation of a
busi ness pl an and budget of [Hi ghcast] mutually acceptabl e [sic]
the parties hereto regarding the use of up to $750,000 to be
i nvested by [PDC] pursuant to this Agreenent as soon as
reasonably practicable, but no |ater than February 29, 2000 and
January 31, 2000, respectively.”

Under the heading, “Conditions to Purchaser’s
ol igations at Each Additional First Closing,” the SPA recited
various events that needed to take place before PDC becane
obligated to purchase each successive bl ock of shares at the
Additional First Cosings. These events included (i) agreenent
bet ween Hi ghcast and PDC on a First Budget, and (ii) continuation
of Hane’s enpl oynent at PDC, so |ong as PDC owned | ess than 50%

of Highcast’'s equity.



The First Cosing, as it was originally contenplated,
never took place. Instead, the SPA was anended on February 7,
2000, at which tinme the parties agreed to split the First C osing
into an “Initial First Cosing” and a “Final First Cosing.” At
the Initial First dosing, which was to take place on the day the
SPA was anended, 53 shares of H ghcast comon stock woul d be
conveyed to PDC i n exchange for $46,875. At the Final First
Cl osing, which was to take place on a date nutually agreeable to
the parties, 58 shares of Hi ghcast common stock woul d be conveyed
to PDC i n exchange for $46,875. Al other ternms of the SPA
remained in full force and effect.

The Initial First dosing occurred on February 7, 2000.
At that time, H ghcast’s board of directors was reduced to Hane
and Pagon, and Hi ghcast’s byl aws were anended, as specified by
the SPA. No other closings ever took place. Despite the non-
occurrence of further closings, Hane continued working at PDC

Over the course of Hane s enploynent at PDC, Hane spent
the majority of his time working on PDC projects. Hane did,
however, continue to pursue patent and trademark applications on
behal f of Hi ghcast while working at PDC. During this tine
period, PDC paid various |legal bills that H ghcast incurred while
attenpting to perfect its intellectual property rights. No tax

return was filed on behalf of H ghcast in 2000, and Maryl and



consequent|ly revoked Hi ghcast’s corporate charter in 2001. It
has not yet been revived.

I n August of 2004, PDC s parent corporation decided to
exit the satellite television business. Pursuant to this
deci sion, the parent corporation divested itself of its broadcast
television and satellite tel evision businesses. This divestiture
resulted in PDC s |loss of interest in Hi ghcast. On Cctober 29,
2004, PDC term nated Hane.

On Novenber 18, 2004, Hane noticed the first-ever
Hi ghcast sharehol ders’ and directors neeting. The neeting was
schedul ed to take place on Novenber 29, 2004, and the topics of
di scussion included commercialization of H ghcast’s intellectual
property, the 2005 budget and funding, election of directors, and
various admnistrative matters. Pagon did not respond to the
notice and did not attend the neeting.

On Decenber 1, 2004, Hane sent Pagon an email stating
that the two individuals needed to discuss H ghcast. Hane
rem nded Pagon that Pagon was a board nmenber of H ghcast and that
PDC was a shareholder. He also informed Pagon that various
actions needed to be taken immedi ately, which would require
i mredi ate funding from PDC. Furthernore, Hane clained that he
coul d not obtain funding el sewhere as long as the SPA was in

pl ace. Pagon did not respond to this enail



On Decenber 13, 2004, Hane's counsel sent a letter to
Pagon stating that PDC was in default of its obligations to
Hi ghcast, but it did not specify the details of the alleged
default. PDC did not respond to this letter.

On July 11, 2005, Hane sent a letter to Pagon stating
that PDC was in default of its obligations under the SPA. In the
| etter, Hane specified that PDC s defaults included (i) its
refusal to provide working capital to H ghcast pursuant to the
SPA, and (ii) failure to provide basic adm nistrative services to
H ghcast. Hane also stated that Pagon had failed to neet his
obligations as a director of Hi ghcast. The parties subsequently
engaged in a series of correspondence that ultimtely cul m nated
in PDC notifying Hane that the conpany had filed the present
decl aratory judgnent action.

PDC s conplaint for declaratory relief contains two
counts. Count one seeks a declaration that PDC owes no further
duties to Hane or Hi ghcast under the SPA due to the failure of
several conditions precedent. Count two seeks a decl aration that
the applicable statute of limtations bars any claimthat may
ot herw se arise out of the SPA

In answering PDC s conplaint, Hane has all eged two
countercl ai ns agai nst PDC and a cross-clai magai nst Pagon. In
the first counterclaim Hane all eges that PDC has breached the

SPA by refusing to provide funding to H ghcast. In the second



counterclaim Hane all eges that PDC has breached an oral
amendnent to the SPA by refusing to provide adm nistrative
services to Highcast. 1In the cross-claim Hane all eges that

Pagon has breached his fiduciary duties to Hi ghcast.

1. Analysis!?

The Court will analyze the parties’ argunments in the
context of Hane's counterclainms and cross-claim First, the
Court will address Hane's claimthat PDC has breached the SPA by
refusing to provide funding to Hi ghcast. This portion of the
opinion will also address PDC s reciprocal claimthat PDC owes no
further duties under the contract. Second, the nenorandum wil |
anal yze Hane’s claimthat PDC has breached an oral anmendnent to
the SPA by failing to provide adm nistrative services to
Hi ghcast. And finally, the menorandumw || analyze Hane' s claim

t hat Pagon has breached his fiduciary duty to Hi ghcast.

. On a notion for summary judgnent, a court nust viewthe
evi dence and draw reasonabl e inferences therefromin the |ight
nmost favorable to the party opposing sunmary judgnent. See,

e.d., Anderson v. Liberty Lobby, Inc., 477 U S 242, 255 (1986).
Summary judgnent is proper if the pleadings and ot her evidence on
the record “show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R GCv. P. 56(c) (2006).
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A Breach of Contract — Failure to Provide Fundi ng Under
t he SPA

Hane argues that he is entitled to sunmmary judgnment on
his claimthat PDC breached the SPA by failing to provide funding
to H ghcast because: (i) all conditions precedent to ful
fundi ng under the SPA have been net; (ii) even if certain
conditions precedent to full funding have not been nmet, PDC is
barred fromrelying on them by the doctrines of waiver and/or
estoppel; (iii) even if certain conditions precedent have not
been net or waived; PDC has breached its obligation to provide
funding pursuant to the Final First Closing; and (iv) the
applicable statute of Iimtations does not bar its claim

PDC responds by arguing that its refusal to provide
funding to Highcast did not constitute a breach of the SPA
because: (i) certain conditions precedent have not been, and
cannot be, nmet; (ii) PDCis not barred by waiver or estoppel from
relying on these conditions precedent; (iii) Hane never asked
that the Final First C osing take place; and (iv) Hane’'s claim
for breach of the SPA is barred by the applicable statute of
[imtations.

1. Whet her All Conditions Precedent to Full Fundi ng
Under the SPA Have Been Met

Hane argues that he is entitled to sunmmary judgnment on
this breach of contract clai mbecause all relevant conditions

precedent in the SPA have been net, and therefore, PDC s refusal
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to provide funding to H ghcast constitutes a breach of that
contract. PDC responds by arguing that certain conditions
precedent have not been, and cannot be, net, and therefore, its
refusal to provide additional funding to H ghcast does not
constitute a breach of the SPA. The Court agrees with PDC s
ar gunent .

Under Delaware |law,? a condition precedent is “an act
or event, other than a | apse of tine, that nust exist or occur
before a duty to perform sonething prom sed arises.”

Commponweal th Constr. Co. v. Cornerstone Fell owship Bapti st

Church, Inc., No. 04L-10-101 RRC, 2006 W. 2567916, at *21 (Del.

Super. C. Aug. 31, 2006). Interpreting a termof a contract as
a condition precedent is not favored when such an interpretation
would result in a forfeiture. See id. Wen the terns of a
contract are clear and unanbi guous, however, a court nust give
those terns their plain neaning. 1d. |In the present case, the
terms of the SPA are unanbi guous. The Court will therefore give

the terns their plain nmeaning.

2 PDC argues, and Hane does not dispute, that Del aware
| aw governs Hane’s clainms that PDC breached the SPA. As
specified in the SPA, “All . . . questions concerning the

construction, validity and interpretation of this Agreement wl|
be governed by and construed in accordance with the donestic | aws
of the State of Del aware, wi thout giving effect to any choice fo
| aw or conflict fo law provisions or rule . . . that would cause
the application of the aws of any jurisdiction other than the

| aws of Delaware.” (SPA at § 7.3).
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Pursuant to the SPA, PDC agreed to purchase 80% or nore
of Highcast’s equity at a series of closings. The great majority
of these equity purchases woul d take place at seven “Additional
First Cosings,” where PDC agreed to purchase 70% of H ghcast’s
stock in 10%tranches. Under the heading, “Conditions to
Purchaser’s (bligations at Each Additional First Closing,” the
SPA recited various events that needed to take place before PDC
becane obligated to execute each Additional First Cosing. These
events included (i) continuation of Hane's enpl oynent at PDC, so
| ong as PDC owned | ess than 50% of Hi ghcast’s equity, and (ii)
agreenent between Hi ghcast and PDC on the “First Budget.” SPA at
88 1.2, 4.2;° SPA Schedule 4.2(b).*

Under the subsection entitled “First Budget,” the SPA
specified that Hane and PDC “shall cooperate in the preparation
of a business plan and budget of [H ghcast] nutually acceptable
[sic] the parties hereto regarding the use of up to $750,000 to
be invested by [PDC] pursuant to this Agreenent as soon as
reasonably practicable, but no |ater than February 29, 2000 and
January 31, 2000, respectively.” The SPA al so specified that

each Additional First O osing was scheduled to take place within

3 A copy of the Securities Purchase Agreenent (“SPA") is
attached to the plaintiff’s notion for summary judgnent as
Exhibit F and cited herein as “SPA | .~

4 A copy of Schedule 1.2(b) to the SPA is attached to the
plaintiff’s nmotion for summary judgnent as Exhibit H and cited
herein as “SPA Schedule 4.2(b).”
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thirty days of Hi ghcast’s satisfaction of m|estones set forth in
the “First Budget.” SPA § 4.2.

The rel evant conditions precedent to PDC becom ng
obligated to execute any Additional First C osings were therefore
(i) Hane’s continued enploynent at PDC, at |east until PDC owned
50% of Hi ghcast’s equity, and (ii) agreenent between Hi ghcast and

PDC on the “First Budget.” See Commobnwealth Constr., 2006 W

2567916, at *21

It is undisputed that Hane is no | onger enployed at PDC
and that PDC owns | ess than 50% of Hi ghcast’s equity. Hane
hi msel f has admtted that PDC s ownership stake in H ghcast has
never exceeded five percent. Hane Dep. at 166.° Furthernore,
al t hough Hane argues that various budgets and busi ness plans for
Hi ghcast were agreed upon, it is clear that these agreenents did
not constitute the “First Budget” as contenpl ated by the SPA
| ndeed, when pressed at oral argunent about whether any such

“First Budget” docunent existed, Hane eventually admtted that it

did not:

The Court: But the additional first closings were
schedul ed to take place within 30 days of Hi ghcast[’s]
satisfaction of mlestones set forth in a docunent
called the First Budget. |Is there such a first budget
that has mlestones in it?
M. Hal pern: There is not.

> Excerpts of John Hane's deposition are attached to the

plaintiff’s nmotion for summary judgnent as Exhibit B and cited
herein as “Hane Dep. at _ .~
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Tr. at 23.° Hane's argunent that all conditions precedent have

been met therefore fails.

2. Whet her Est oppel and/or Waiver Bar PDC from
Relying on Certain Conditions Precedent in the SPA

Hane argues that even if certain conditions precedent
to PDC s incurring further obligations under the SPA have not
been net, Hane is nevertheless entitled to summary judgnent on
this breach of contract claimbecause (i) PDC is estopped from
relying on the failure of these conditions precedent, and/or (ii)
PDC has wai ved these conditions precedent. According to Hane,
PDC treated the SPA as still in force throughout Hane's
enpl oynent at the corporation. Estoppel and wai ver shoul d
t herefore bar PDC from now arguing that Hane failed to ful fill
certain conditions precedent during this tinme period. PDC
responds by arguing that it is neither estopped fromrelying on,

nor has it waived, any conditions precedent contained in the SPA

a. Est oppel

The doctrine of equitable estoppel may be i nvoked “when
a party by his conduct intentionally or unintentionally |eads
anot her, in reliance upon that conduct, to change position to his

detrinment.” WIson v. Am Ins. Co., 209 A 2d 902, 903-04 (Del.

6 Oral arguments regarding all pending notions in this
case were held on June 13, 2007. The transcript fromthis
hearing is cited herein as “Tr. at ”
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1965). The party claimng estoppel nust show that (i) it |acked
know edge or the neans of obtaining know edge of the truth of the
facts in question, (ii) relied on the conduct of the party

agai nst whom estoppel is clained, and (iii) suffered a

prejudi cial change of position as a result of this reliance.

Burge v. Fidelity Bond & Mdrtgage Co., 648 A 2d 414, 420 (Del.

1994). In the present case, Hane possessed the neans of
obt ai ni ng know edge of the truth of the facts in question. Hane
sinply needed to read the SPA, whose cl ear and unanbi guous

| anguage di scl osed the conditions precedent to PDC s becom ng
obligated to execute the Additional First Cosings. SPA § 4.2.
The doctrine of estoppel is therefore inappropriate in the

present context.

b. VWi ver
It is well-established in Del aware that contractual

requi renents may be wai ved. Aerodobal Capital Mynt., LLC v.

Crrus Indus., Inc., 871 A 2d 428, 444 (Del. 2000). The

standards for establishing waiver, however, are “quite exacting.”

ld. (citing Pepsi-Cola Bottling Co. v. Pepsico, Inc., 297 A 2d

28, 33 (Del. 1972). Wiiver is the voluntary and intentional

relinqui shment of a known right. 1d. It inplies know edge of
all material facts, an intent to waive, and a willingness to
refrain fromenforcing a contractual right. 1d. To show waiver,

a party nust denonstrate that (i) there is a requirenment or

-13-



condition to be waived, (ii) the waiving party knew of the

requi renent or condition, and (iii) the waiving party intended to
wai ve that requirenent or condition. 1d. Intention fornms the
foundati on of the doctrine of waiver, and an intention to waive
must be clear fromthe record evidence. |[d. at 445.

In the present case, Hane submts various docunents
that he contends show PDC' s intent to waive all conditions
precedent to PDC s becom ng obligated to provide full funding to
Hi ghcast under the SPA. In particular, Hane submts the February
7, 2000, anmendnent to the SPA that split the First Cdosing into
an “Initial First dosing” and a “Final First dosing.” 2/7/00
SPA Anendnent.’ According to Hane, this anendnent shows PDC s
intent to waive the condition precedent that a “First Budget” be
agreed upon because it occurred one week after the parties were
required to adopt the “budget” portion of the “First Budget.”®

Furt hernore, Hane submts a June 11, 2000, ermail from
Pagon to Ted Lodge, PDC s then-general counsel, in which Pagon
described a conversation with Hane about anmending the SPA: “I

asked (and [ Hane] agreed) that we anend the provisions of the

! A copy of the Septenber 7, 2000, amendnent to the SPA
is attached to the plaintiff’s notion for summary judgnent as
Exhibit G and cited herein as “2/7/00 SPA Anendnent.”

8 As specified in the SPA, the parties were required to
cooperate in the preparation of a business plan and budget of
H ghcast as soon as reasonably practicable, but no l|ater than
February 29, 2000 and January 31, 2000, respectively. SPA §
4.2(e).
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current Hi ghcast Agreenent so that [PDC] has a HARD option
(unilateral) to acquire up to 80% of Hi ghcast for $750, 000."
6/11/00 Email from Pagon to Lodge.® Hane also submts various
emai | s acknowl edgi ng that PDC paid H ghcast’s legal bills

t hroughout Hane’s tenure at PDC. Various Emails Regarding
Paynent of Hi ghcast Legal Fees.!® According to Hane, these
emai | s show that PDC wai ved any conditions precedent in the SPA
by treating the contract as still in full force throughout his
enpl oynent at the conpany.

These subm ssions do not evidence a clear intent by PDC
to wai ve any conditions precedent contained in the SPA. See
Aerod obal , 871 A .2d at 445. First, the February 7, 2000,
amendnent to the SPA specified that it only affected section 4.1
and schedul e 4.2(b) of the contract. It also specifically stated
that “all of the terns and conditions of the [SPA] shall remain
in full force and effect.” 2/7/00 SPA Arendnent. The condition
precedent of agreenment on the “First Budget” appeared in section

4.2 of the contract. SPA §8 4.2. The February 7, 2000, anmendnent

° A copy of Pagon’s June 11, 2000, enmail to Lodge
is attached to the defendant’s notion for summary judgnent as
Exhibit 13 and cited herein as “6/11/00 Email from Pagon to
Lodge.”

10 Copi es of various enails acknow edgi ng that PDC paid
certain legal bills on behalf of H ghcast are attached to the
defendant’s notion for sunmary judgnent as Exhibit 15 and cited
herein as “Various Enails Regarding Paynent of Hi ghcast Legal
Fees.”
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t herefore had no bearing on the requirenent that the “First
Budget” be agreed upon.

Second, the discussion of potentially anmending the SPA
to give PDC the unilateral option to invest any further in
H ghcast does not evidence a clear intent to waive any conditions
precedent to PDC becom ng obligated to undertake such a
responsibility. And finally, PDC s paynent of Highcast’'s |egal
bills Ii kew se does not denonstrate a clear intent by PDC to
wai ve any conditions precedent. The SPA contains no references
to PDC s obligation to pay Hi ghcast’s legal bills, and the fact
that no shares of Hi ghcast were ever conveyed to PDC i n exchange
for these paynents shows that the parties did not treat them as

further investments in Hi ghcast. See generally SPA;, Hane Dep. at

104- 05.

1 Nei ther party argues that this potential anendnent to
the SPA was ever actually executed. PDC argues that the proposed
anmendnent did not becone part of the SPA because it was not in
witing, as was required by the SPA. Pl. & Pagon’s Qpp. to
Def.”s MBJ at 13; SPA 8 7.7. Hane, on the other hand, appears to
argue that the discussion of the proposed anendnent is
significant not because the anmendment was actual ly enforceable,
but because it shows that PDC treated the SPA as still in force
after the tinme when the “First Budget” was required to be agreed
upon. The Court understands Hane’'s argunent to be such because
if the Court accepted Hane’'s argunent that the parties actually
agreed to this anendnent, then Hane's claimfor breach of

contract would fail. The proposed anendnent woul d have gi ven PDC
the unilateral option of whether to invest any further in
Hi ghcast -- an option that Hane admts PDC never exercised.

6/ 11/ 00 Email from Pagon to Lodge; Hane Dep. at 180.
-16-



3. Whet her PDC Breached the SPA by Failing to Conduct
the Final First d osing

Hane's final argument for summary judgnment on his
contract claimstens fromthe parties’ failure to conduct the
Final First dosing. Hane argues that, even if the conditions
precedent to PDC s further funding of Hi ghcast have not been net
or otherw se waived or excused, no such conditions precedent
exist to PDC s obligation to invest an additional $46,875 at the
Final First Closing. As to that $46,875, Hane contends he is
entitled to sunmary judgnent. PDC responds by arguing that it
did not breach any obligation to consummate the Final First
Cl osi ng because Hane never requested that the transaction take
pl ace. PDC also argues that Hane’'s claimfor the Final First
Closing is time-barred.

The February 7, 2000, anendnment to the SPA divided the
First Closing set out in the SPAinto an Initial First C osing
and a Final First C osing, each of which required the transfer of
53 shares of Hi ghcast common stock to PDC i n exchange for
$46,875. The Initial First Closing took place on the day the SPA
was anmended. The Final First Closing was to take place “as of a
date nutually agreeable to the parties.” Both parties agree that
no date for the Final First Cosing was ever set and the closing
never took place.

Under Del aware | aw, where parties have not specified a

time for performance under a contract, a court should “inply a
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reasonable tinme.” Martin v. Star Pub. Co., 126 A 2d 238, 244

(Del. 1956); see also Hazen v. MIller, 1991 WL 244240 at *2 ( Nov.

18, 1991) (holding court could inpute a reasonable tine for
performance in contract to purchase shares of a business). To
determ ne what constitutes a reasonable tinme, a court nust | ook

to the circunstances of the transacti on. Bryan v. Mbore, 863

A . 2d 258, 261 (Del. Ch. C. 2004)

Here, the anmendnent to the SPA does not specify when
the Final First Cosing was to take place. Accordingly, under
Del aware | aw, the closing was required to take place within a
reasonabl e period of tinme. To determ ne what length of tinme was
reasonabl e, the Court nust consider the provisions of the SPA and
t he circunstances of its anmendnent.

Under the original SPA the First Cosing was to take
pl ace the sane day as the SPA was signed, on Decenber 15, 1999.
The original SPA contenplated that the First Budget, which would
set out the mlestones that triggered Additional First C osings
under the agreenent, was to be conpleted “as soon as practicable”
but no later than a nonth and a half after the anticipated date
of the First Closing for the required budget (January 31, 2000)
and two and a half nonths after that date for the required
busi ness plan (February 29, 2000). Satisfaction of each
mlestone in the First Budget would then trigger an Additi onal

First Cosing, which was to take place within 30 days after each
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mlestone was nmet. \Wien the First C osing contenplated in the
original SPA did not take place, the parties anended the SPA on
February 7, 2000, seven weeks after the SPA was signed. The
amendnent required half of the anmpbunt due under the First C osing
to be payabl e upon the anmendnent being signed as the Initial
First Cosing, with the second half to be paid as the Final First
Closing at a nutually agreed upon tine.

Fromthese facts, the tine periods the parties’
contenpl ated between their agreeing to take an action relating to
the SPA or its anmendnent and their actually conpleting the action
range fromthe sanme day, as in the agreenent to pay the Initial
First Cosing inmediately upon signing the anmendnent creating
that obligation, to two and a half nonths, as in the deadline set
out in the SPA for the First Budget. Even interpreting the
contract generously in favor of Hane, the | ongest “reasonable
time” for consummating the Final First Cosing that would
consistent wwth the other tinme periods set out in the SPA and its
anendnent woul d be perhaps three nonths. This would make the
deadline for the Final First Closing approximtely early My
2000, three nonths after the SPA s anendnent on February 7, 2000.

Havi ng determ ned when the Final First C osing was to
t ake place, the Court nust consider howto interpret the
obligation to pay it. There are two possibilities. Based on the

amendnent’s | anguage that the Final First C osing was to be nade
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at a nutually agreeable tinme, the anmendnent could be interpreted
as placing obligations on both parties: on Hane to request the
paynment and on PDC to then pay the required amount in return for
Hi ghcast shares.

| f the anendnment is interpreted this way, then the
evi dence presented shows that Hane never requested that PDC pay
the First Final dosing. Although Hane has submtted various
emails and letters in which he notified PDC that the conpany was
in default of its obligations to provide funding under the SPA,
nowhere in any of these comruni cati ons does Hane nention the
Final First Cosing, |let alone request a date for its
occurrence. !> At deposition, Hane conceded that he never asked
PDC to conduct the Final First Cosing. Hane Dep. at 102-05.

Under this interpretation, having failed to request PDC s

12 For exanple, on July 11, 2005, Hane sent Pagon a letter
stating that PDC had defaulted by refusing to provi de working
capital to H ghcast pursuant to the SPA, as anended. July 11,
2004, Letter from Hane to Pagon, cited herein as “7/11/05 Letter
from Hane to Pagon.” Despite being asked to be nore specific
about how Hane thought PDC had defaul ted under the SPA, Hane
refused to provide any further details, saying that “it would be
foolish for me to provide a blueprint of Hi ghcast’s litigation
preparations.” July 28, 2005, Letter from Scott Blank (“Bl ank”)
to Hane, cited herein as “7/28/05 Letter fromBlank to Hane”;
August 8, 2005, Letter from Hane to Blank, cited herein as
“8/8/05 Letter fromHane to Bl ank.” When pressed further, Hane
sinply stated that PDC s default was conposed of its failure to
invest up to $2 nmillion in H ghcast. Septenber 20, 2005, Letter
from Hane to Blank, cited herein as “9/20/05 Letter from Hane to
Blank.” Al of these letters are attached to the plaintiff’s
notion for summary judgnent at Exhibit V.
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performance within the contractual period, Hane’'s right to do so
has el apsed and PDC s non-performance i s excused.

The alternative interpretation of the obligation to
make the Final First Closing is to viewit as only placing an
obligation on PDC to consummate the Final First Cosing within a
reasonable tine, w thout any requirenent that Hane nmake a request
for PDC to do so. Under this interpretation, PDC breached the
SPA, as anended, when it failed to tender $46,875 for the Final
First Cosing by early May 2000.

This interpretation, however, does not save Hane's
claim The statute of limtations for contract actions in
Del aware is three years. 10 Del. C 8§ 8106. This action was not
filed until Novenber 25, 2005, and Hane’'s answer setting forth
his counterclaimfor breach of the SPA was not filed until March
29, 2006, over five years after PDC woul d have breached its
obligation to conplete the Final First d osing.

Hane's claimfor breach of contract for failure to
conplete the Final First Closing therefore fails under either
interpretation of the contractual | anguage and judgnent on this

clai mnust be granted for PDC

B. Breach of Contract — Failure to Provide Admi nistrative
Servi ces

Hane argues that he is entitled to summary judgnment on

his claimthat PDC breached an oral anmendnment to the SPA by
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refusing to provide Hi ghcast with certain admnistrative
services. PDC argues that it is entitled to sunmary judgnent on
this claimprimarily because the SPA required all anmendnents to
the SPA to be in witing (SPA at 8 7.7). It also argues that PDC
cannot owe adm nistrative services to a corporation whose charter
was revoked.

Under Del aware law, a prohibition in a contract agai nst
anendnent except by witten change may be waived or nodified in
the same way that any other provision of a witten agreenent may
be wai ved or nodified, including a change in the provisions of
the witten agreenent by the parties’ course of conduct. Pepsi-

Cola Bottling Co. of Asbury Park v. Pepsico, Inc., 297 A 2d 28,

33 (Del. 1972). Delaware |aw, however, places a “high
evidentiary burden” on a party alleging oral nodification of a

witten contracts. 913 N. Mt. St. P ship, L.P. v. Davis, No.

274, 1998 Del. LEXI'S 493, at *3 (Del. Dec 23, 1998). An oral
nodi fication of a witten contract “nust be of such specificity
and directness as to | eave no doubt of the intentions of the
parties to change what they previously sol emized by formal

docunent.” Reeder v. Sanford Sch., Inc., 397 A 2d 139, 141 (Del.

Super. C. 1979).
The Court questioned counsel for Hane at oral argunent
in an attenpt to understand the claimfor adm nistrative

services. Counsel said that the oral anmendnent to the SPA to pay
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for adm nistrative services for Hi ghcast was made in 2000. PDC
paid for |egal fees for H ghcast through Cctober of 2004.
Thereafter, PDC did not pay any further adm nistrative services.
When the Court asked counsel what adm nistrative services were
required to be paid thereafter, counsel responded nore | egal
fees. Tr. at 43-46

The Court will grant summary judgnment on this claimto
PDC. The sunmary judgnment record relating to an all eged
amendnent to the SPA regarding adm nistrative services, to the
extent it exists, does not contain the “specificity and
di rectness” required by Delaware | aw to nmake out an oral
nodi fication of a witten contract. The Court does not decide
whet her someone can owe duties to a corporation after its charter

is revoked.

C. Breach of Fiduciary Duty

Hanes’ breach of fiduciary duty clai magai nst Pagon
conmes down to the fact that Pagon did not attend one H ghcast
Board of Directors neeting (or two neetings if the Court includes
the calling of the neeting that occurred after the filing of this
case) called by Hane after he was term nated by PDC and after
Hi ghcast’s corporate charter was revoked. The Court grants
summary judgnent to Pagon on this claim

Under Maryland law, a plaintiff who seeks to recover

for breach of fiduciary duty nmust denonstrate (i) the existence
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of a fiduciary relationship, (ii) the breach of a duty owed by
the fiduciary to the beneficiary, and (iii) harmresulting from

the breach. Alleco, Inc. v. Harry & Jeanette Wi nberg Found.

Inc., 665 A 2d 1038, 1046 (M. 1995).

These facts do not anmount to a breach of fiduciary
duty. Hane coul d have repl aced Pagon on the Board so there was
no harmfrom Pagon’s failure to attend the neeting. In addition,
it is unlikely that a director has a fiduciary duty to a
corporation whose charter was revoked years before the neeting
was called. Even if Pagon did have a fiduciary duty to a
corporation whose charter was revoked, a fiduciary duty claimis
a derivative claimand nust be brought on behalf of the
corporation. Hane has not brought his counterclaimon behal f of
Hi ghcast .

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PEGASUS DEVELOPNMENT : ClVIL ACTI ON
CORPCORATION, Plaintiff and
Count er - def endant

V.

JOHN HANE, Defendant and
Counter-plaintiff

V.

MARSHALL W PAGON, :

Count er - def endant : NO. 05-6148
ORDER

AND NOW this 27th day of Septenber, 2007, upon
consideration of the Mdtion for Sunmary Judgnment of plaintiff and
Marshall W Pagon (Docket No. 62), the Mtion for Summary
Judgnent of defendant (Docket NO 63), the oppositions to the
nmotions, and after oral argunent held on June 13, 2007, IT IS
HEREBY ORDERED t hat Pegasus Devel opnent Corporation’s and
Marshall W Pagon’s notion is GRANTED and John Hane's notion is
DENI ED. Judgnent is hereby entered for Pegasus Devel opnment
Corporation and Marshall W Pagon and agai nst John Hane. This

case i s cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




