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This matter is before the court on three nmotions to
disnmiss filed by Defendant Rockland County Drai nage Agency.?! For
t he reasons expressed below, | grant defendant Rockl and County
Drai nage Agency’s notion to dismss plaintiff’s First Anended
Complaint. | deny defendant Rockland County Drai nage Agency’s
notions to dismss the cross-clains of defendant Alliance
Conmpani es SA, LLC and defendant Village of Spring Valley, New
Yor k.

Specifically, |I conclude that plaintiffs’ First Amended
Conpl ai nt does not contain the requisite particularity for
pl eadi ng fraud required by Federal Rule of Civil Procedure 9(b).
Therefore, | dismss Counts Il and IV of the First Anended
Complaint with leave to file a second anmended conplaint. | also
conclude that the cross-clainms of defendant Alliance Conpanies
SA, LLC and defendant Village of Spring Valley, New York satisfy
the nore |l enient pleading requirenents of Federal Rule of Cvil

Procedure 8(a).

! Def endant Rockl and County Drai nage Agency’s Mtion to Dismss the
Amended Conpl ai nt and acconpanyi ng menorandum of |aw were filed Novenber 13,
2006. Plaintiff’'s menorandum of |aw in opposition was filed Novenber 30,
2006.

Def endant Rockl and County Drai nage Agency’s Mtion to Dismss
Def endant Al liance Conpanies SA, LLC s Cross-Cl ains and acconpanyi ng
menor andum of |law were filed January 5, 2007. Defendant Alliance Conpanies
SA, LLC s response in opposition was filed January 19, 2007.

Def endant Rockl and County Drai nage Agency’s Mtion to Dism ss
Def endant the Village of Spring Valley, New York’s Cross-C ains and
acconpanyi ng nmenorandum of |law were filed January 22, 2007. Defendant Village
of Spring Valley's response in opposition was filed February 5, 2007.
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JURI SDI CT1 ON_AND VENUE

Jurisdiction in this case is based upon diversity of
citizenship pursuant to 28 U.S.C. § 1332. Venue is proper
pursuant to 28 U.S.C. 8§ 1391 because a substantial part of the
events or omssions giving rise to plaintiffs’ clains occurred
within this judicial district and a substantial portion of the
property which is the subject of this action is situated within

this judicial district.

PROCEDURAL HI STORY

On March 2, 2006, plaintiff Core Construction &
Renedi ation, Inc. (“Core”) filed a Conplaint in the Court of
Common Pl eas of Lehigh County, Pennsylvania, against defendants
Village of Spring Valley, New York (“Village”), The Alliance
Conmpani es SA, LLC (“Alliance”), and Rockland County Drai nage
Agency (“Agency”). Core’s initial Conplaint asserted clains
based on defendants’ alleged mi srepresentations and failures to
di scl ose facts regarding the contam nation of material deposited
at a quarry nmanaged by Core.

Core contended that it relied on defendants’
representations that the deposited materials were “clean fill” in
accordance with Pennsyl vani a Departnent of Environnental

Protection (“PA DEP’). However, the nmaterials allegedly



contai ned |l evel s of benzo(a)pyrene? in anbunts equal or exceeding
PA DEP st andar ds.

The Agency tinely renoved this action on March 29, 2006
fromthe Pennsylvania state trial court to the United States
District Court for the Eastern District of Pennsylvania. Core
filed its First Amended Conplaint on October 5, 2006.°3
The anended conpl aint added Copl ay Aggregates, Inc. (“Coplay”),

a party affiliated with plaintiff Core, as an additional
plaintiff. The amended conpl aint also corrected the nanme of
defendant Alliance to “Alliance Conpanies SA, LLC, and
elimnated the negligence-based claimthat was asserted in Core’s

initial Conplaint.

2 Benzo(a) pyrene is a nutageni c and hi ghly carci nogeni ¢ hydrocarbon

found in coal tar, autonobile exhaust funes, tobacco snoke and charbroil ed
food. See Wkipedia, the free encycl opedia at
http://en.w ki pedi a. org/wi ki / Benzopyrene, Septenber 24, 2007.

3

Plaintiffs erroneously filed their First Amended Conpl ai nt
electronically in violation of former Rule 5.1.4(a) of the Rules of Civil
Procedure of United States District Court for the Eastern District of

Pennsyl vani a on October 5, 2006 (I note that forner Local Rule 5.1.4(a) has
now been replaced by Local Rule 5.1.2(2)(b)). “The filing of all initial
papers in civil cases...[is] acconplished by paper copy filed in the
traditional manner rather than electronically.” E D Pa.RCv.P. 5.1.2(2)(b).
Al parties mistakenly believed plaintiffs’ First Amended Conplaint was filed
of record at that tine and subsequently filed responses. Plaintiffs corrected
their error by properly filing the First Amended Conplaint on March 2, 2007.

My Order dated March 7, 2007 adopted plaintiffs’ First Amended
Conpl aint as the operative initial pleading for plaintiffs in this action. M
March 7, 2007 Order al so deened the followi ng nmotions timely and responsive to
plaintiffs’ conplaint: Defendant Rockland County Drai nage Agency’'s Mdtion to
Di smiss the Anended Conpl aint filed on Novermber 13, 2006; the Answer with
Affirmati ve Defense and Cross-C ai ns of Defendant the Alliance Conpani es SA,
LLC to First Amended Conplaint filed Decenber 13, 2006; and the Answer with
Affirmative Defenses of Defendant Village of Spring Valley, NY to Plaintiff’s
First Anmended Conplaint and Cross-Clainms Directed to Co-Defendants Alliance
Conpani es SA, LLC and Rockl and County Drai nage Agency fil ed Decenber 29, 2006.
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In response to the First Anended Conpl ai nt, defendant
Agency filed the within nmotion to dismss on Novenber 13, 2006.*
On Novenber 30, 2006 plaintiffs Core and Coplay filed a
menor andum of | aw opposing the Agency’s notion to dism ss.

Def endant Alliance filed an answer to the First Anended
Conpl ai nt and cross-cl ai ns agai nst defendants Vill age and Agency
on Decenber 13, 2006.° Defendant Rockl and County Drai nage
Agency’'s Mdtion to D sm ss Defendant Alliance Conpanies SA, LLC s
Cross-Clainms was filed on January 5, 2007. On January 19, 2007
Alliance filed a response in opposition to the Agency’s notion to
dismss its cross-clains.

The Village filed an answer to the Amended Conpl ai nt
along with cross-clains against Alliance and the Agency on
Decenber 29, 2006.° On January 22, 2007 Defendant Rockl and County
Drai nage Agency’'s Mdtion to Dism ss Defendant the Vill age of
Spring Valley, New York’s Cross-Clains was filed. The Village
filed a response in opposition to the Agency’ s notion to dism ss

its cross-claimon February 5, 2007.

4

The Agency’s Novenber 13, 3006 notion sought dism ssal of Counts
Il and IV of the First Anended Conpl aint, which claimfraud and vicarious
liability, respectively, pursuant to Rule 12(b)(6) and 12(b)(7) of the Federal
Rul es of Civil Procedure.

° The cross-clains of defendant Alliance seek contribution and
conmon | aw i ndemni fi cati on agai nst the Agency and Vill age.

8 The cross-cl ai ns of defendant Village seek contribution and both
conmon | aw and contractual indemification against Alliance and the Agency.
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STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S .. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, US _ , 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhi bits. See Kul wi cki v. Dawson, 969 F.2d 1454, 1462

(3d Cr. 1992). However, evidence beyond a conplaint which the
court may consider in deciding a 12(b)(6) notion to dism ss

i ncl udes public records (including court files, orders, records
and letters of official actions or decisions of governnent
agenci es and adm ni strative bodies), docunents essential to
plaintiff’s claimwhich are attached to defendant’s notion, and

itens appearing in the record of the case. GOshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1380 n.1 and n.2

(3d Cir. 1995).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies wwth Rule
8(a)(2). That rule requires only “a short and plain statenent of

the claimshowing that the pleader is entitled to relief” in



order to give the defendant fair notice of what the claimis and

t he grounds upon which it rests. Twonbly, us at

127 S. Ct. at 1964, 167 L.Ed.2d at 940.

Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d G r. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 945 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984)(enphasis in original); Mspel v. State Farm

Mut ual Auto | nsurance Conpany, No. 06-3716, 2007 WL 2030272,

at *1 (3d Gr. July 16, 2007).
A defendant may al so nove to dism ss a conplaint for
failure to join an indispensable party pursuant to Federal Rule

of Cvil Procedure 12(b)(7). Federal Rule of Cvil Procedure 19



governs joinder of parties, and requires a bifurcated anal ysis

under sections (a) and (b) of the rule. See Koppers Conpany,

Inc. v. The Aetna Casualty and Surety Conpany, 158 F.3d 170, 175

(3d Gir. 1998).

Applying this analysis, | first determ ne whether a
party is “necessary” to the dispute and should be joined if
“feasible” under Rule 19(a). |If | conclude the party is
necessary, but cannot be joined w thout destroying subject matter
jurisdiction, | nust next determ ne whether the absent party is

“i ndi spensable” to the action under Rule 19(b). Koppers Conpany,

| nc., supra.

Dl SCUSS| ON

Agency’'s Mbtion to Disnmiss the Amended Conpl ai nt

The Agency’s Novenber 13, 2006 notion to dismss
plaintiffs’ First Amended Conpl aint seeks dism ssal of Counts |
and V. The notion to dismss avers that the fraud and vicari ous
liability clains against the Agency shoul d be di sm ssed pursuant
to Rules 9(b), 12(b)(6) and 12(b)(7) of the Federal Rul es of
G vil Procedure.

The Agency argues that Counts Il and IV of the Anended
Complaint fail to satisfy the heightened pl eadi ng requirenent for
fraud set forth in Federal Rule of G vil Procedure 9(b). For the
reasons di scussed below, | agree and dismss plaintiffs’ clains

for fraud and vicarious liability.
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Def endant Agency al so contends that plaintiffs cannot
establish as a matter of |aw that they have relied on any
representations by defendant Agency. The Agency further asserts
that plaintiffs have failed to join a necessary party pursuant to
Federal Rule of G vil Procedure 19. Finally, the Agency avers
that plaintiff Core is not a real party in interest and should be
di sm ssed accordingly. For the reasons discussed below, | reject

t hese al ternate Agency argunents.

Pleading with Particularity

Federal Rule of GCivil Procedure Rule 9 governs pl eading
of special matters. Specifically, Rule 9(b) nmandates that “[i]n
all avernents of fraud or m stake, the circunstances constituting
fraud or m stake shall be stated with particularity.”
Fed.R Cv.P. 9(b).

The purpose of Rule 9(b) is to put defendants on notice
of the precise msconduct with which they are charged and to
saf eguard def endants agai nst spurious charges of immral and

fraudul ent behavior. Seville Industrial Muchinery Corporation v.

Sout hnost Machi nery Corporation, 742 F.2d 786, 791 (3d Gr

1984). For the follow ng reasons, | dismss Counts Il and IV of
plaintiffs’ First Amended Conplaint for failure to plead fraud

and vicarious liability with sufficient particularity.



To conmply with Rule 9(b), a plaintiff nmust allege
specific statenents which show a causal connection between

m srepresentati ons and damages. Sun Conpany, Inc. (R& M v.

Badger Design & Constructors, Inc., 939 F. Supp. 365, 369 (E.D. Pa.

1996) (quoting HBC Contractors v. Rouse & Associates, Inc.,

Cv.A No. 91-Cv-5350, 1992 W. 176142, at *5 (E.D.Pa. July 13,
1992)). The allegations nust provide the “who, what, when,
where, and how. the first paragraph of a newspaper story would

satisfy the particularity requirements.” Sun Conpany, Inc.,

939 F. Supp. at 369 (internal citation omtted).

Plaintiffs may satisfy Rule 9's requirenent by pleading
the date, place or tine of the fraud, or through alternative
means of injecting precision and sonme neasure of substantiation

into their allegations of fraud. Lumyv. Bank of Anerica, 361

F.3d 217, 223-224 (3d Cr. 2004)(internal citations and
guotations omtted).

“There is a special kind of proximte cause requirenent
for fraud and m srepresentation...[P]laintiff nust denonstrate

that a specific statenent caused a specific harm” Sun Conpany,

Inc., 939 F.Supp. at 369 (quoting Hurt v. Phil adel phia Housi ng

Aut hority, 806 F. Supp. 515, 530 n. 25 (E.D. Pa. 1992) (enphasi s
omtted)).
Thus, to properly plead a claimfor fraud, a clai mant

must allege five specific elenments: “(1) a specific fal se
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representation of material fact; (2) know edge by the person who
made it of its falsity; (3) ignorance of its falsity by the
person to whomit was made; (4) the intention that it should be
acted upon; and (5) that the plaintiff acted upon it to his

damage.” Sun Conpany, Inc., supra (quoting Shapiro v. UJB

Fi nancial Corporation, 964 F.3d 272, 284 (3d Gr. 1992)).

In the within matter, plaintiffs have failed to satisfy
t he hei ghtened pl eadi ng requirenent of Rule 9(b) concerning
fraud. First, plaintiffs failed to allege a specific fal se
representation of material fact. Plaintiffs’ First Amended
Compl ai nt includes only a general statenent that “Defendant
Dr ai nage Agency, through its authorized representatives,
deliberately and intentionally m srepresented to Plaintiff that
the material fromthe Menorial Park Pond job site was ‘clean
fill” in accordance wth DEP standards.” This statenent is a
bal d conclusion of law. It fails to give a particularized
account of what the statenent was, or who may have said it. See

Sun Conpany, Inc., supra.

The second pl eadi ng requirenment, know edge of falsity
by the person making the allegedly fraudul ent statenent, is al so
not satisfied. Plaintiffs’ First Amended Conplaint sinply states
t hat defendant “knew or shoul d have known” that the material was
contam nated. This assertion in the alternative weakly all eges

know edge of falsity. It suggests that naybe defendant knew, or
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maybe defendant did not know, but nerely shoul d have known, t hat
the waste was contam nated. However, plaintiffs do not identify
a particular person who nade a statenent. Moreover, they fail to
all ege the nmeans or nmethod of conmmunication utilized by

def endants or indicate defendants’ specific know edge.

The third el enment, ignorance of falsity by the person
to whomthe statenent was nade, is also not pled with
particularity. Plaintiffs’ First Arended Conplaint nerely states
that plaintiffs “reasonably relied to their detrinment” on
def endants’ statenents. However, the Conplaint never identifies
who relied on the statenent (as no person is named or otherw se
described), nor does it aver the nature of the unidentified
i ndi vidual’s knowl edge. Accordingly, the statenent is a general
| egal conclusion by plaintiffs rather than a well-pled el enent of
fraud.

The fourth el enment, defendants’ intent that plaintiffs
shoul d act on their statenent, is also not pled with
particularity. The First Anended Conpl ai nt states that
def endants’ statenents “were intended to and, did in part, induce
reliance by Plaintiffs.” This avernent is vague. Sinply using
the word “intend” to establish intention is conclusory and
insufficient alone to satisfy Rule 9(b), which requires greater

specificity and clarity.
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The fifth element, that plaintiffs acted on the
statenents to their detrinent, is pled in greater detail than the
ot her four elenents. Throughout the First Amended Conpl aint,
plaintiffs offer detail ed explanation regarding the costs
associated wth the drudge waste for testing fees, renoval,

di sposal fees and fines. Thus, this element is pled with
sufficient particularity.

Overall, however, plaintiffs’ Amended Conpl ai nt does
not “inject precision and sone neasure of substantiation into

[the] allegations [of fraud].” Sun Conpany, Inc., 939 F. Supp.

at 369 (quoting In re Chanbers Devel opnent Securities Litigation,

848 F. Supp. 602, 616 (WD.Pa. 1994)). Nor have plaintiffs used
any “alternative neans of injecting precision” into their

allegations of fraud. Seville Industrial Mchinery Corporation,

742 F.2d at 791. Therefore, the Agency’s argunment that Count I
of plaintiffs’ First Amended Conplaint fails to satisfy the
hei ght ened pl eadi ng requirenent of Federal Rule of Cvil
Procedure 9(b) is neritorious.

Furthernore, Count 1V of the First Amended Conpl aint,
alleging vicarious liability, nmust also be dismssed. The
Suprenme Court of Pennsyl vania has held that “[a] claim of
vicarious liability is inseparable fromthe clai magainst the
agent since any cause of action is based on the acts of only one

tortfeasor.” Reis v. Barley, Snyder, Senft & Cohen LLC,
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484 F. Supp. 2d 337, 349 (E.D.Pa. 2007)(citing Manmalis v. Atlas Van

Lines, Inc., 522 Pa. 214, 221, 560 A 2d 1380, 1384 (1989)). As

st ated above, pursuant to Rule 9(b), the factual avernents
regarding “the circunstances constituting fraud...shall be stated
with particularity.” Fed.R Cv.P. 9(b).

Thus, to properly assert a claimbased on vicarious
liability where the underlying liability of the agent is prem sed
on fraud, plaintiffs nust specifically plead the underlying fraud
cl ai m agai nst the agent or agents. Therefore, just as
plaintiffs’ claimfor fraud in Count Il fails for want of
particularity, plaintiffs’ vicarious liability claimin Count IV
also fails for non-conpliance with the requirenents of Rule 9(b).

Accordingly, plaintiffs’ clainms for fraud in Count 11
and Count IV of the First Amended Conpl aint are di sm ssed because
they lack the requisite particularity.

Al though the Rule 9(b) particularity issue di sposes of
Agency’'s notion to dismss the sole two counts pl eaded agai nst it
in plaintiffs’ First Arended Conpl ai nt, defendant Agency has
rai sed alternative grounds for dism ssal which contain issues
whi ch coul d conceivably significantly affect the pendency of this
action and the remaining defendants and, in the event that the
Agency remains a defendant after plaintiffs have an opportunity

to re-plead, defendant Agency as well. Therefore, | consider the
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ot her issues which have been raised in defendant Agency’s notion

to dismss the First Amended Conpl aint.

Justifiable Reliance

The Agency argues that plaintiffs cannot have
justifiably relied on defendants’ alleged statenents that dredge
waste was “clean fill” in accordance with PA DEP standards
because plaintiff Coplay had an obligation under its PA DEP
permt to ensure that it only accepted true “clean fill”. For
the foll owi ng reasons, | disagree.

The Agency points to a letter witten to Coplay by the
PA DEP and an Order issued by PA DEP to Coplay, both of which
were referred to in plaintiffs’ conplaint.” The letter discusses
plaintiff Coplay’ s receipt of the dredge materials, and the Order
describes plaintiffs damages as a result of the dredge waste’s
contam nati on

Plaintiffs argue that these docunents to not establish
that they failed to act with ordinary prudence in accepting the
dredge materials as clean fill. Furthernore, plaintiffs contend
that common diligence is nore properly assessed in a sumary

j udgnent proceeding. |Indeed, the cases relied upon by defendant

! The letter and Order were attached to Agency’'s notion to dismss.

Al though it is not proper for me to assess the authenticity of the docunents
in hearing the Agency’'s motion to disnmss, | may consider the documents part
of the pleadings because they are referenced in plaintiffs’ conplaint, and
neither party disputes that they are central to plaintiffs’ claim See Pryor
V. National Collegiate Athletic Association, 288 F.3d 548, 559-560 (3d Cir.
2001).
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in arguing this matter were all decided on a notion for summary

judgnent. See Forbis v. Reilly, 684 F.Supp. 1317 (WD. Pa. 1988),

Scai fe Conpany v. Rockwel |l -Standard Corporation, 446 Pa. 280,

285 A.2d 451 (1971).

The notion before nme is not one of summary judgment,
but a notion to dismss. As such, | nmust consider only if “no
relief could be granted under any set of facts that could be

proved consistent with the allegation.” H shon v. King &

Spal ding, 468 U.S. 69, 73, 104 S.C. 2229, 81 L.Ed.2d 59 (1984).
Despite the Agency’' s argunents that plaintiffs had an
affirmative obligation to reject contam nated materials, | nust
accept the facts alleged in the First Arended Conplaint as true
and view themin the light nost favorable to plaintiffs.
Al t hough def endant Agency’s docunmentary evidence raises the
specter that plaintiffs may not have exercised diligence, it is
insufficient to establish lack of diligence as matter of |aw
Moreover, plaintiffs have averred that they justifiably and
reasonably relied on the representati ons of the Agency.
Therefore, defendant Agency’'s notion to dism ss the First Anended

Compl aint for lack of justifiable reliance is denied.

Joi nder of Necessary Parties
The Agency next argues that plaintiffs have failed to
join parties needed for a just adjudication. It noves this court

to either dismss plaintiffs’ First Amended Conplaint for failure
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to join necessary and indi spensable parties pursuant to Federal
Rul es of Civil Procedure 12(b)(7) and 19, or order plaintiffs to
join all the necessary parties, nanely Innovative Recycling
Technol ogi es (“lInnovative”) and Muwuntain View Construction, Inc.
(“Mountain View). For the follow ng reasons, | disagree.

The Agency argues that Innovative and Mountain View
were the parties involved in transporting and renoving the fil
mat eri al s and, thus, have potential liability in this action.

Def endant Agency argues that conplete relief cannot be afforded
anong current parties so long as Innovative and Mountain View are
not j oi ned.

Plaintiffs respond that it is premature to ascertain
whet her | nnovative and Mountain View are necessary parties for a
just adjudication. Plaintiffs assert that Innovative and
Mountain View are only nentioned in passing in their original
Compl ai nt and not included at all in the First Arended Conpl aint.
Plaintiffs aver that they had no dealings with Innovative and
Mountain View and have limted know edge of their involvenent in
t he underlying transaction.

Federal Rule of G vil Procedure 19 provides in
pertinent part that:

a) Persons to be Joined if Feasible. A person who
is subject to service of process and whose joi nder
will not deprive the court of jurisdiction over
the subject matter of the action shall be joined

as a party in the action if (1) in the person’s
absence conplete relief cannot be accorded anpbng
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those already parties, or (2) the person clains an
interest relating to the subject of the action and
is so situated that the disposition of the action
in the person’s absence may (i) as practical

matter inpair or inpede the person’s ability to
protect that interest or (ii) |leave any of the
persons already parties subject to a substanti al
risk of incurring double, multiple, or otherw se

i nconsi stent obligations by reason of the clained
i nterest.

Fed.R Civ.P. 19(a).

According to the United States Court of Appeals for the
Third Crcuit, a court nust first determ ne whether an absent
party is “a necessary party who should be joined in the action.
If the answer to that first question is yes, then the court mnust
do so if feasible. |If the answer to the first question is no,

however, then the inquiry need go no further.” Bank of Anerica

Nati onal Trust and Savi ngs Association v. Hotel Rittenhouse

Associ ates, 844 F.2d 1050, 1053-1054 (3d Cir. 1988)(citing

Abel v. Anerican Art Analog, Inc., 838 F.2d 691, 695 (3d Cr

1988)).
The noving party bears the burden of denonstrating why
an absent party should be joined pursuant to Rule 19. National

Organi zation on Disability v. Tartaglione, G v.A No. 01-CVv-1923,

2001 U.S. Dist. LEXIS 16731, at *25 (E.D.Pa. Cct. 11, 2001).
The concept of “conplete relief” enbodied in
Rul e 19(a) (1) has been construed narromy. It refers solely to

the relief available for “those parties who are already present”
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in the action. Field v. Vol kswagenwerk AG 626 F.2d 293, 301

(3d Cr. 1980).

The fact that Innovative and Mountain View may have
been in some way involved in the transportation of the dredge
materi al s does not suggest that conplete relief cannot be
afforded without them Defendant Agency has not averred that the
absent parties nust be present in the action in order to
determ ne the parties’ legal rights or obligations or that the
present parties will be unable to nake the plaintiffs whole.
Moreover, the failure to join Innovative and Muntain View does
not foreclose a future separate action which will determ ne
whet her the absent parties are in sone way liable for plaintiffs’
damages.

The Agency does not argue under Rule 19(a)(2) that
Mountain View and | nnovative have an interest in the present
litigation which may be harned by their absence. Nor does the
Agency argue that the absence of Muntain View and | nnovative may
subj ect the existing defendants to an increased risk of multiple
or inconsistent judgnents.

Therefore, | conclude that |nnovative and Muuntain View
are not necessary parties pursuant to Rule 19(a) and need not be
joined as defendants in this action. Accordingly, their absence

provi des no basis to dismss the First Anended Conpl ai nt agai nst
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def endant Agency pursuant to Federal Rule of Cvil Procedure
12(b) (7).
Real Parties in Interest

Def endant Agency argues that plaintiff Core is not a
proper plaintiff in this action under Federal Rule of G vil
Procedure 17(a) and therefore should be dismssed as a party. |
di sagree. According to the Agency, Core is not addressed in
either the letter or Order from PA DEP concerning the fill waste,
and is not a permttee for the quarry. Additionally, the Agency
asserts that Core did not set forth in the Arended Conpl ai nt any
specific harmthat it suffered.

Plaintiffs claimthat they have pled sufficient facts
to show that Core is a proper plaintiff. Plaintiffs’ First
Amended Conpl aint states that Core manages Coplay’ s quarry
operation, that Core is authorized to accept materials at the
quarry, and that both Core and Coplay have suffered extensive
damages resulting fromthe contamnated fill materials.

Aside fromthese fact-based argunments, neither party
has cited a particular |egal basis upon which their argunents
rest. Both plaintiff and defendant have failed to cite even a
single case in support of their positions. Thus, both parties
have failed to address this matter in a neaningful way as

required by Rule 7.1(c) of the Rules of Civil Procedure of the
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United States District Court for the Eastern District of
Pennsyl vani a.

Under the rules of this district, “failure to cite to
any applicable law is enough to deny a notion as w t hout

merit....” Marcavage v. Board of Trustees, Civ.A No. 00-CV-5362,

2002 U.S. Dist. LEXI'S 19397, at *10 (E.D.Pa. Sept. 30, 2007)
(Tucker, J.). Thus, defendant Agency’s notion to dismss Core as
a plaintiff in this action could be denied for failure to brief.

However, | briefly consider the nmerits of the issue and
conclude that the Agency’s claimunder Rule 17(a) is w thout
merit. Rule 17(a) requires that “[e]very action shall be
prosecuted in the nane of the real party in interest.”
Fed. R Cv.P. 17(a). The purpose of this rule is to “protect the
def endant agai nst a subsequent action by the party actually
entitled to recover, and to ensure that the judgnment wll have
its proper effect as res judicata.” Fed.R Cv.P. 17 Advisory
Conmmttee Notes to the 1966 Amendnent.

“The real party in interest is the party who, by the
substantive | aw possesses the right to be enforced, and not

necessarily the person who will ultimately benefit fromthe

recovery.” Svarzbein v. Saidel, Cv.A No. 97-CV-3894,
1999 W 729260, at *5 (E.D.Pa. Sep. 10, 1999)(quoting Best V.
Kelly, 39 F.3d 328, 329 (D.C.Cr. 1994)). A federal court | ooks

to the applicable state lawin order to identify the real party
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in interest. See McAndrews Law O fices v. School District of

Phi | adel phia, C v.A No. 06-CV-5501, 2007 W. 515412, at *2

(E.D. Pa. Feb. 9, 2007).

Plaintiff’s First Amended Conpl aint asserts four causes
of action pursuant to the common | aw of the Conmonweal t h of
Pennsyl vani a. Al'l parties acknow edge that Pennsylvania lawis
the applicable state lawin this matter.

Under Pennsylvania law, a plaintiff establishes
standing if “(1) the plaintiff has a substantial interest in the
controversy (2) that interest is direct, and (3) that interest is

i medi ate.” LSC Holdings, Inc. v. |Insurance Conm ssioner of

Pennsyl vani a, 151 Pa. Cormw. 377, 381, 616 A . 2d 1118, 1121 (citing

WIlliam Penn Parking Garage v. City of Pittsburg, 464 Pa. 168,

193-195, 346 A 2d 269, 281-282 (1978)).

A plaintiff establishes standing by showng harm As a
general matter, the core concept of standing is that a person who
is not adversely affected in any way by the matter he seeks to
chal l enge is not aggrieved thereby and has no right to obtain a

judicial resolution of his challenge. Kuropatwa v. State Farm

| nsurance Conpany, 554 Pa. 456, 460, 721 A 2d 1067, 1069 (1998).

Accepting as true the facts put forth in plaintiffs’
conplaint, plaintiff Core has standing to bring suit and is a
real party in interest. The First Anended Conpl ai nt states that

both Core and Coplay were provided with “witten confirmation”
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that the dredge materials were clean fill under PA DEP standards.
The conpl aint also avers that “Core and Copl ay accepted. .. dredge
material” and that both Core and Coplay suffered nonetary damages
as a result of accepting the materials. These facts establish
that Core suffered direct harm because of the alleged acts of
defendants. Thus, Core has an interest in this litigation and is
a real party in interest.

Moreover, allowng Core to remain a party to this
action prevents a subsequent suit against the sane defendants and
thereby fulfils the legislative aimof Rule 17(a). See
Fed. R G v.P. 17 Advisory Commttee Notes to the 1966 Anmendnent.
Accordingly, | find that Agency’ s contention that Core is not a

real party in interest under Rule 17(a) is without nerit.

Agency’'s Motion to Dismiss Alliance's Cross-d ai ns

Def endant Agency’s January 5, 2007 notion to disn ss
seeks to dism ss Alliance’s cross-clains agai nst the Agency
pursuant to Federal Rules of Civil Procedure 9(b) and 12(b)(6).
The Agency avers that Alliance has active and primary tort
liability for the alleged m srepresentations to plaintiffs, and
t herefore cannot seek indemity against the Agency. Defendant
Agency al so asserts that Alliance fails to state any viable tort
cl ai s agai nst the Agency because Alliance bases its clains upon

those of the plaintiffs, which the Agency contends are deficient
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under Rule 9(b). For the follow ng reasons, | deny the Agency’s
notion to dism ss.

Def endant Al liance responds that a set of facts nay be
inferred which would entitle Alliance to relief; nanely, other
entities may be guilty of making the false representations to
plaintiffs. Furthernore, Alliance alleges that cross-clains can
survive even if a party against whoma cross-claimis sought is
di sm ssed fromthe underlying action.

Under Pennsylvania common |aw, the right of indemity
all ows a defendant who is without fault but conpelled to pay
damages for the negligence of another for which it is secondarily

liable to recover | osses. Hale v. AW Trucking, Inc.,

G v.A No. 04-CVv-302, 2005 W. 3418439, at *2 (E.D.Pa. Decenber 12,

2005) (quoting Builders Supply Co. V. MCabe, 336 Pa. 322, 325,

77 A .2d 368, 370 (1951)). A defendant is entitled to

indemmi fication when its liability does not stemfromits own
conduct, but froma relationship with a third party that creates
a legal obligation to pay danages on the third party’'s behal f.

Hal e, supra.

Nei t her party has argued that defendants Alliance and
Agency lack a relationship that would create such a | egal
obligation. The Agency instead focuses on the requirenent that a

party seeking the right of indemity not be at fault.
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In deciding a notion to dismss, | nust accept as true
all well-pled allegations of the non-novant, and draw all
reasonabl e inferences therefrom Wrldcom 343 F.3d at 653.
need only consider whether a party has put forth enough direct or
inferential evidence respecting all material elenents that would
permt recovery under sonme viable legal theory. Twonbly,
_uUSsS at _ , 127 S.Ct. At 1969, 167 L.Ed.2d at 944.

The cross-clains of Alliance aver that co-defendants
Village and Agency alone are liable to plaintiffs. Alliance’s
cross-claimincorporates by reference plaintiffs’ First Amended
Compl ai nt, which states that Alliance is responsible for the
witten confirmation that contained the allegedly false
representations. However, plaintiffs’ conplaint is silent as to
the specifics of the witten confirmation, including the identity
of the party who authored the confirmation.

Construing these facts in the light nost favorable to
the non-noving party (Alliance), there are | egal theories under
which Alliance’s liability would be conpletely elimnated or
mtigated. Defendants Agency, Village, or another party, may
have been responsible in sone way for the witten confirmation.
Thus, | find that Alliance has pled sufficient information from
which it could be inferred that it may prevail under sone |ega

t heory.

- 25-



The Agency al so contends that Al liance’s cross-claim
nmust be di sm ssed because it relies upon plaintiff's flawed First
Amended Conpl aint. The Agency asserts that Alliance wll not be
liable to plaintiffs (nor Agency to Alliance) because the First
Amrended Conplaint is deficient. This argunment is without nerit.
In order for Alliance to proceed in its action for
i ndemmi fication or contribution against defendant Agency, the
Agency need not ultimately be liable to plaintiffs.

A dism ssal of one co-defendant does not necessitate
the dism ssal of a cross-clai magainst such defendant by a co-

def endant . In re Arthur H Sul zer Associates, Inc., G v.A No.

04- CV- 1533, 2006 W. 891164, at *5 (E.D.Pa. Mar. 31, 2006)(citing

Aetna I nsurance Conpany v. Newton, 398 F.2d 729, 734 (3d Gr

1968)). Regardless of plaintiffs’ failure to plead fraud with
particul arity against the Agency, Alliance’s cross-clai magai nst
t he Agency remains viable. Accordingly, defendant Agency’s
nmotion to dismss the Alliance’ s cross-claimfor indemity and

contribution is deni ed.

Agency’'s Mbtion to Dismiss Village's Cross-Claim

Def endant Agency’s January 22, 2007 notion to dismss
seeks to dism ss defendant Village's cross-clains against the
Agency pursuant to Federal Rules of Civil Procedure 9(b) and
12(b)(6). The Agency avers that defendant Village cannot state a

claimfor contractual indemification against the Agency under
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Pennsyl vani a | aw because no explicit contractual agreenent

exi sts.® Defendant Agency contends that the Village fails to
state any viable tort claimagainst the Agency because the
Village bases its clainms upon those of plaintiffs, which the
Agency clains are deficient under Rule 9(b). For the foll ow ng
reasons, | deny the Agency’s notion to dism ss.

Def endant Village responds that it has sufficiently
pled its claimof contractual indemity for the purpose of
surviving a notion to dismss. The Village contends that New
York state |l aw applies to the issue of contractual indemity and,

t hat under New York |aw, a contractual agreenent need not be

explicit.

To decide the Agency’s notion to dismss the Village’'s
cross-claimat this juncture, | need not deci de whether New York
or Pennsylvania state |aw applies to this action. | note that

neither party has briefed this issue. However, regardl ess of
which |aw applies, | find that defendant Village has pled
sufficient facts which, taken in the |ight nost favorable to the
Village, set forth a viable theory under which the Village can

recover under either New York or Pennsylvania | aw.

8 Def endant Village' s cross-clai magai nst defendant Agency asserts

clains of contractual and conmon | aw i ndemmi fication. The Agency’s notion to
di smi ss the cross-claimseeks disnissal of the contractual indemification
claimonly. Therefore, | do not consider the adequacy of the Village's
potential claimfor a comron | aw i ndemni ficati on.
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Under the standard of review for a notion to dism ss,
must accept as true all well pled allegations of the non-novant,
and draw reasonable inferences therefrom Wrldcom 343 F.3d
at 653. | need only consider whether a party has put forth
enough direct or inferential evidence respecting all materi al
el ements that would all ow recovery under sone viable | ega

theory. Twonbly, supra., Uus at _ , 127 S.C. At 1969,

167 L. Ed.2d at 944 (enphasis omtted).

Defendant Village’'s cross-cl ai mincorporates by
reference the allegations set forth in plaintiffs’ First Anended
Conpl aint. The conpl aint contains several statenments from which
viewed in the context of a notion to dismss, | can infer the
exi stence of a contract. The conplaint states that the Village
“and/ or” Agency had Alliance arrange for the renoval of waste.
Taking this statenent in the |light nost favorable to the non-
nmovant Village, the Village and Agency nmay have wor ked toget her
under a contractual relationship to carry out the all eged
removal .

Moreover, plaintiffs’ First Anmended Conpl aint sets
forth strikingly simlar clains against the Agency and Vill age.
Fromthe related avernents | can infer that a relationship
exi sted between the Agency and Village that woul d support a claim

for contractual indemity.
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Even if Pennsylvania state |law, which requires an
explicit contract for clains of contractual indemification,?
were to apply, the Agency’'s notion to dismss fails. The Village
need only put forth a “short and plain” statenent of the facts
pursuant to the |iberal pleading requirenent of Federal Rule of
Civil Procedure 8(a), and need not plead the existence of a
contract with particularity. As described above, | can
reasonably infer the existence of sone contractual relationship
fromplaintiffs’ First Amended Conplaint. Therefore, defendant
Agency’s notion to dism ss defendant Village's cross-claimfor
contractual indemification is without nerit.

The Agency’s assertion that the Village does not have a
viable tort claimagainst the Agency mrrors the argunent set
forth in the Agency’s notion to dismss Alliance’ s cross-clains.
As such, | incorporate mnmy preceding discussion. A cross-claim
may remain viable after a defendant is dism ssed fromthe

underlying action. See In re Arthur H Sulzer Associates, Inc.,

G v.A No. 04-Cv-1533, 2006 W. 891164, at *5 (E.D.Pa. Mar. 31,

2006) (citing Aetna | nsurance Conpany v. Newton, 398 F.2d 729, 734

(3d Cr. 1968)).
Def endant Agency al so argues that plaintiff’'s First
Amended Conplaint is flawed and, thus, defendant Village cannot

mai ntai n a cross-cl ai magai nst the Agency which is wholly

° See McClure v. Deerland Corporation, 585 A 2d 19, 22
401 Pa. Super. 226, 231 (1991).
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dependent on the First Amended Conplaint. This argunent again
mrrors the argunent in the Agency’ s notion to dismss Alliance' s
cross-clains. Once again, | incorporate ny precedi ng di scussion
on this issue. Therefore, the Village s cross-clains against the
Agency remain viable regardless of plaintiffs’ failure to pl ead
fraud with particularity against the Agency. Accordingly,

def endant Agency’s notion to dismss the Village' s cross-clains

i s denied.

CONCLUSI ON

For the foregoing reasons, | grant Defendant Rockl and
County Drainage Agency’s Mttion to Dismss the Amended Conpl ai nt
for failure to plead fraud with particularity pursuant to Federal
Rul e of Civil Procedure 9(b). However, | grant plaintiffs | eave
to file a second anmended conplaint. |In addition, | deny
Def endant Rockl and County Drai nage Agency’s Mdttion to Disn ss
Def endant Al liance Conpanies SA, LLC s Cross-Clains. | also deny
Def endant Rockl and County Drai nage Agency’s Mdttion to Disnm ss

Def endant the Village of Spring Valley, New York’s Cross-C ai ns.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CORE CONSTRUCTI ON &

REMEDI ATI ON,

COPLAY AGGREGATES, | NC.,

VS.

VI LLAGE OF SPRI NG VALLEY, NY,
THE ALLI ANCE COVPANI ES

SA, LLC, and

ROCKLAND COUNTY DRAI NAGE

AGENCY,

)
I NC. , ) Gvil Action

) No. 06-CV-1346
Plaintiffs g

)

)

)

)

)

)

)

)
Def endant s )

ORDER

NOW this 27t" day of Septenber, 2007, upon

consi deration of the foll ow ng notions:

1.

Def endant Rockl and County Drai nage Agency’s Mtion
to Dism ss the Arended Conpl ai nt, which notion and
acconpanyi ng nmenorandum of |aw were filed
Novenber 13, 2006; together wth:
a. Plaintiffs’ Menorandum of Law in Qpposition
t o Def endant Rockl and County Drai nage
Agency’s Motion to Dism ss the Arended
Conpl ai nt, whi ch nmenmorandum was fil ed

November 30, 2006;



2. Def endant Rockl and County Drai nhage Agency’s Motion
to Dism ss Defendant Alliance Conpanies SA, LLC s
Cross-d ai s, which notion and acconpanyi ng
menor andum of | aw were filed January 5, 2007;
together with:

a. Def endant Al |l i ance Conpanies SA, LLC s
Response to the Motion to Dism ss Crossclai nms
Fil ed on Behal f of Defendant Rockl and County
Dr ai nage Agency, which response was filed
January 19, 2007,

3. Def endant Rockl and County Drai hage Agency’s Motion
to Dism ss Defendant the Village of Spring Vall ey,
New York’s Cross-C ai ns, which notion together
W t h acconpanyi ng nenorandum of |aw were filed
January 22, 2007; together wth:

a. Def endant Village of Spring Valley, NY's
Response to Defendant Rockl and County
Dr ai nage Agency’s Motion to D sm ss Def endant
the Village of Spring Valley, New York’s
Cross-C ai ns, which response was filed
February 5, 2007;
it appearing that Counts Il and IV of plaintiffs’ First Amended
Conpl ai nt (docket entry 31) are the sole two clains asserted

agai nst Rockl and County Drai nage Agency; and for the reasons
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expressed in the acconpanyi ng Opi ni on,
| T ORDERED t hat Def endant Rockl and County Drai nage
Agency’s Mdtion to Dism ss the Arended Conplaint is granted.

| T FURTHER ORDERED that Counts Il and IV of plaintiffs’

First Amended Conpl aint are di sm ssed agai nst defendant Rockl and
County Drai nage Agency.

| T FURTHER ORDERED that plaintiffs’ First Amended

Conmpl ai nt agai nst def endant Rockl and County Drai nage Agency is
di sm ssed.

|T 1S FURTHER ORDERED that plaintiffs shall until

Cct ober 15, 2007 to file a second anended conpl ai nt.

| T FURTHER ORDERED t hat Def endant Rockl and County

Drai nage Agency’'s Mdtion to Dism ss Defendant Alliance Conpanies
SA, LLC s Cross-Clains is deni ed.

| T FURTHER ORDERED t hat Def endant Rockl and County

Drai nage Agency’'s Mdtion to Dism ss Defendant the Vill age of

Spring Valley, New York’s Cross-Clains is denied.

BY THE COURT:

[ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge

-XXXT 00 -



