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Def endant Terrance Manuel has noved to suppress physi cal
evi dence and statenents (doc. no. 19). The Governnent responded
to the notion (doc. no. 22) and, at the Court’s request, filed a
suppl ement al response to address Pennsyl vani a state cases on
poi nt (doc. no. 37).1

The Court held a suppression hearing on July 18, 2007, and
for the reasons that followw |l deny the notion. This
Menor andum constitutes the Court’s findings of fact and

concl usi ons of | aw

BACKGROUND
Fol Il owi ng a Pennsyl vania state prison termfor a narcotics
of fense, Manuel was rel eased on parole in Septenber 2004, under

t he supervision of the Montgomery County Adult Probation

! Defendant wote a pro se letter to the Court on August 13,
2007, responding to the Governnent’s suppl enental response.



Department, specifically Oficer KimSeidel. Around April 2005,
O ficer Sanuel Dowl ing assunmed responsibility for Manuel’s
supervision. |In Decenber 2005, the date Manuel’'s prison sentence
was set to term nate, Manuel becane a probationer. He continued
to be under the supervision of Oficer Dow ing.

When Manuel was rel eased on parole, he initialed a
Mont gonery County Adult Probation and Parol e Departnent form

entitled “Rul es and Conditions Governing Probation/Parole and

| nt ermedi at e Puni shnent (I1P).” The form provides in rel evant
part:
1. I wll abide by all local, state, and federal
crimnal laws. . . . | will abide by the rules and

conditions inposed by the Montgonery County Adult
Probati on and Parol e Depart nent. :

3. My officer will make supervision visits to nmy hone.

Prior to changing ny residence, | nust have the
perm ssion of ny probation/parole officer.

10. | understand that Adult Probation and Parol e

Departnent has the authority to search ny person, place

of residence or vehicle without a warrant, if he or she

has reasonabl e suspi ci on

At the tinme, Manuel provided the Probation Departnment with
hi s approved address: 730 George Street, Norristown,
Pennsyl vania. Manuel lived with his nother at this address.

On January 20, 2006, Dow ing received an anonynous tip that

Manuel was selling drugs and was residing at unapproved

resi dence, 916 W Washington Street, Apartnent B, Norristown,



Pennsyl vania. According to Dowing’s testinony, he did not know
the identity of the informant or why the informant contacted him
(Dowing), of all the Montgonery County probation officers. The
sane day he received the tip (January 20), Dow ing and anot her
officer went to 916 W Washington. There he saw “T. Manuel” on
the mail box outside the front door. Dow ing nade a notation of
the tip and seeing “T. Manuel” on the mail box in Manuel’'s file,
but took no further action. Sonetinme a few weeks |ater, Dow ing
received another tip (fromthe same informant) on his office
phone’s voicemail, also stating that Manuel was living at the
unapproved residence. Dowling did not make a notation of this
message in the official file.

On February 24, 2006, Dowing arranged to neet Manuel at a
[ aundromat in Norristown later in the day. Dowing and three
ot her other probation officers went to the | aundromat, saw
Manuel , brought hi m outside, and handcuffed him Dow ing then
told Manuel that the probation officers were now going to go to
Manuel s house. Manuel assented. Then Dowling specified that he
was referring to the house on W Washington Street (the
unapproved residence) and, according to Dowing, Manuel’s eyes
“got big.” 7/18/07 Trans. at 12, 39. Dowling then put his hands
in Manuel s pocket, retrieving a set of keys.

The probation officers then drove to 916 W Washi ngt on

Street with Manuel handcuffed in the back of the car. Dowing



used Manuel’'s keys to unlock the door to the building and to
apartnment B. Once inside the apartnent, Dowling testified that
he snelled marijuana. He then searched the apartnent, finding a
gun in a dresser and narcotics in the dresser and in a box on the
floor. Dowing then called the Norristown Police Departnent,

whi ch obtai ned a search warrant from a Pennsyl vani a magi steri al
district justice and proceeded to thoroughly search the apartnent
by hand and with a K-9 dog.

After the search, Defendant nade statenents to Dow i ng
regardi ng the ownership of certain woman’s and baby’s cl ot hes
found in the apartnent and the whereabouts of the wonman and
baby. ?

Manuel was charged in a four-count indictnment with
possession with intent to distribute 5 grans or nore of cocaine
base (“crack”), in violation of 21 U S.C. § 841(a)(1); possession
wth intent to distribute cocai ne base (“crack”), in violation of
21 U S.C 8 841(a)(1); using and carrying a firearmduring a drug
trafficking crime, in violation of 18 U S.C. 8§ 924(c); and
possession of a firearmby a convicted felon, in violation of 18
U S.C 8§ 922(g)(1).

Manuel has noved to suppress the gun and narcotics as fruits

of an unconstitutional search. The Governnent opposes the

2 The text of the exact statenents was not provided to the
Court.



notion, asserting that the search was constitutional.® Manuel

has al so noved to suppress the statenents regardi ng the ownership
of the woman’s and child’ s clothing, and the whereabouts of the
woman and child, but the Governnent has agreed not to use those
statenments in its case-in-chief (it reserved the right to use the

statenents to i npeach Manuel, should he testify at trial).

1. DI SCUSSI ON

Thi s case hinges on whether Dowing had a “reasonabl e
suspi cion” that Manuel was in violation of the terns of his
probation* such to search the residence at 916 W Washi ngton

Street.

3 The Government did not oppose Manuel’'s notion to suppress
on the basis that Manuel |acks standing under the Fourth
Amendnent. Theoretically, Manuel’s position appears to be
internally contradictory: although the residence was not his, he
enj oys a reasonabl e expectation of privacy in it such to contest
t he search.

* The Government initially represented to the Court that
Manuel was a parolee at the tine of his arrest, but it turns out
t hat Manuel was actually a probationer. Wile a few years ago
this distinction was of little inport, because the Third G rcuit
| ong consi dered probationers and parolees in identical stead for
Fourth Amendnent purposes, see United States v. WIllians, 417
F.3d 373, 376 n.1 (3d Cir. 2005), the Suprene Court has recently
counsel ed that probationers have a hi gher expectation of privacy
under the Fourth Anendnent than do parol ees, see Sanson V.
California, 126 S. C. 2193, 2198 (2006) (“[P]arol ees have fewer
expectations of privacy than probationers . . . .”). Thus, the
Suprene Court concluded that “the Fourth Amendnent does not
prohibit a police officer fromconducting a suspicionless search
of a parolee.” 1d. at 2202. The Fourth Amendnent |ikely
prohi bits a suspicionless search of a probationer. See Giffin
v. Wsconsin, 483 U S. 868, 873 (1987).
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The traditional Fourth Anmendnent standard, probable cause,
is based on a well-known bal anci ng test:

The touchstone of the Fourth Amendnent is

reasonabl eness, and the reasonabl eness of a search is
determ ned by assessing, on the one hand, the degree to
which it intrudes upon an individual’s privacy and, on
the other, the degree to which it is needed for the
pronotion of legitimte governnment interests.

United States v. Knights, 534 U S. 112, 118-19 (2001). However,

when the Fourth Amendment rights of the individual who is at
issue is a probationer, both sides of the traditional balance are
af fected: the probationer has a reduced expectation of privacy
and the governnent has a hei ghtened need to nonitor behavior.

Id. at 119; United States v. Wllians, 417 F.3d 373, 376 (3d Cr

2005). Thus, a probation officer needs only “reasonabl e

suspicion” of crimnal activity--not probable cause--to conduct a

search of a probationer. See Knights, 534 U S. at 121 (“The

degree of individualized suspicion required of a search is a
determ nation of when there is a sufficiently high probability
that crimnal conduct is occurring to make the intrusion on the

i ndividual’s privacy interest reasonable.”).?®

®> Wiil e Knights focused on a probation officer’s search for
crimnal activity, here the probation officer conducted a search
for a possible probation violation. However, the Third Crcuit
has clearly held, relying on Knights, that “such inquiries into
t he purpose underlying a probationary search are thensel ves
inpermssible.” WIlianms, 417 F.3d at 377. In other words, for
Fourth Amendnent purposes, it is immterial whether the probation
of ficer had a reasonabl e suspicion of crimnal wongdoing or of a
probation viol ation.



Normal |y, the Court exam nes the facts of the case to
determ ne whether the officer had “reasonabl e suspicion” for the
search before exam ning whether the officer had sone other
| egitimate basis--such as a consent--for the search. United

States v. Baker, 221 F.3d 438, 445 (2000). Here, however, the

Court need not separately exam ne whet her Pennsylvania s statute
or Manuel’s signing of the probation form provide an

alternate legitimate basis for Dowing s conducting the search,
because both sources contain the sanme “reasonabl e suspici on”

standard as articulated by the Suprenme Court in Knights. See 61

Pa. Cons. Stat. 8§ 331.27b(d)(2) (permtting a probation officer
to conduct a search of a probationer’s property if “there is
reasonabl e suspicion to believe that the real or other property
in the possession of or under the control of the offender
cont ai ns contraband or other evidence of violations of the

condi tions of supervision”); Mntgonery County Adult Probation &
Parole Dep’'t, Rules and Conditions Governing Probation/Parole and
| nt er medi at e Puni shnent (showi ng that Manuel initialed the form
acknow edgi ng “that Adult Probation and Parol e Departnent has the
authority to search ny person, place of residence or vehicle

w thout a warrant, if he or she has reasonabl e suspicion”).
Therefore, the Court need only exam ne whet her Dow i ng had
“reasonabl e suspicion.”

“To deci de whether ‘reasonable suspicion’ exists, [the



Court] consider[s] the totality of the circunstances to determ ne
whet her the ‘officer has a particularized and objective basis for
suspecting | egal wongdoing.”” WIllians, 417 F.3d at 376

(quoting United States v. Arvizu, 534 U S. 266, 273 (2002)).

“Reasonabl e suspicion is a |l ess demandi ng standard than probabl e
cause not only in the sense that reasonabl e suspicion can be
established with information that is different in quantity or
content than that required to establish probable cause, but also
in the sense that reasonabl e suspicion can arise frominformation
that is less reliable than that required to show probabl e cause.”

Al abama v. Wite, 496 U. S. 325, 330 (1990).

Here, one of the Probation Departnent’s conditions is that a
probati oner provide the address of his residence to the Probation
Departnent. Before approving that residence, the probation
officer makes a visit to the residence to ensure that it is
acceptable. The Probation Departnent’s file for each probationer
lists his approved residence. Another Probation Departnent
condition is that a probationer not change his residence w thout
prior approval of his probation officer. In other wrds, before
changi ng resi dences, a probationer nust notify his officer, the
of ficer nmust visit the proposed residence to determne if it is
acceptabl e, and the probation officer nust approve the new
residence. A probationer’s failure to conply with this procedure

isitself a violation of the terns of his probation.



Dow ing received a tip that Manuel was violating his the
conditions of his probation (by residing at an unapproved
resi dence) and al so that he was violating the law (by selling
drugs). Dowing corroborated this tip by going to the all eged
unapproved residence and observing “T. Manuel” on the nmail box.
See Gates, 462 U S. at 241 (“Qur decisions applying the totality-
of -t he-circunstances analysis . . . have consistently recogni zed
t he val ue of corroboration of details of an informant’s tip by

i ndependent police work.”); United States v. Tirado, 133 Fed.

App’ x 13, 17 (3d Cr. 2005) (unpublished) (affirmng district
court’s denial of notion to suppress based in part on parole
officer’s corroboration of informant’s tip). O course, Dowing
coul d have done nore to corroborate the information, such as
checking with the landlord or other property or utility records,
but such extra steps were not required of him See White, 496
U S at 331.

Once Dowl ing had this “reasonabl e suspicion” that Manuel was
living at the unapproved residence, Dowing was constitutionally
permtted to search the residence. To this end, he arranged a

neeting with Manuel and obtai ned Manuel’'s set of keys.® Manuel

® The Pennsyl vani a Superior Court’s concern about intrusions
into others’ space, see Commbnwealth v. Edwards, 874 A 2d 1192,
1197-98 (Pa. Super. Ct. 2005), does not carry nuch wei ght here.
| ndeed, Dow ing took the prudent course: he could have attenpted
to sonehow ot herw se gain access to the residence, but this had
the potential to interfere with (or violate) a third party’s
Fourth Amendnent rights (if the residence turned out not to be
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further corroborated that he was residing at the W Washi ngton
Street address when his eyes “got big” at its nmention and when
Dow i ng confirmed that Manuel possessed a set of keys in his
pocket that unlocked the door to the apartnent.

Def endant’s reliance on Commonwealth v. Edwards, 874 A. 2d

1192 (Pa. Super. C. 2005), is msplaced. |In Edwards, two
different parole officers received tips fromunreliable
informants that the parolee was living in an unapproved residence
and was again selling drugs. 1d. at 1193. The officers drove by
t he al |l eged unapproved residence and observed the parol ee
standi ng outside, going inside, and then com ng back outsi de.

Id. When the officers questioned him he stated that the

resi dence belonged to a friend who had given hima key and that
he was there only to let a contractor in. [|d. at 1194. The
contractor, who was present, stated that the parol ee had indeed
unl ocked the door that day. 1d. The officers observed a pager
lying just inside the front door and, because possession of a
pager was a violation of the parolee’s parole conditions, the

officers entered the hone (w thout the parolee’ s perm ssion).

Id. Once inside, the officers observed mail in the parolee’s
name and with the unapproved address. 1d. The officers then
searched the residence and found narcotics. I1d.

The trial court granted the parolee’s notion to suppress the

Manuel ' s). Rather, he obtained the keys from Manuel .

10



evi dence, and the appellate court affirmed. 1d. at 1195. The
court found that the officers |acked “reasonabl e suspicion” of
crim nal wongdoing or parole violations before searching the
resi dence without a warrant or the parolee’s consent. |[d. at
1196. The informants had not proven reliable in the past. |[d.
And the parol ee provided, and the contractor vouched for, a

pl ausi bl e expl anati on of why the parolee was at the residence and
possessed keys that unlocked the prem ses. 1d. at 1196-97.

Here, al though the informant had not proved reliable in the
past, Dowl ing corroborated the information he provided by going
to the all eged unapproved resi dence and observing “T. Manuel” on
the mail box. Moreover, Manuel did not provide even a plausible
expl anation regarding the residence; to the contrary, when
guestioned about it, his eyes “got big,” denpbnstrating, in the
experi enced opinion of Dowing, that Manuel was hidi ng sonething.

This case nore closely resenbles the facts of Tirado, a
convi ncing, albeit non-precedential, opinion fromthe Third
Circuit. |In Tirado, an informant told the probation officer that
he had purchased drugs froma certain individual (the defendant)
at a certain address (the defendant’s). 133 Fed. App’' x at 14-15.
The officer corroborated the information by driving by the
resi dence and checking the listed address for the defendant in
his parole file. [d. at 17. The informant was reliabl e because

he had first-hand know edge. 1d. at 18. Third Crcuit upheld

11



the district court’s finding that the probation officer had
“reasonabl e suspicion” to search the defendant’s residence. |[d.
After corroborating the information provided by the
anonynous source, Dow ing had “reasonabl e suspicion” to believe
t hat Manuel was residing in an unapproved residence, and thus to

search the residence.

1. CONCLUSI ON

Probation O ficer Dowing had “reasonabl e suspicion” to
search the residence at 916 W Washington Street. Therefore,
Manuel s Fourth Amendnent rights were not violated. Manuel’s
nmotion to suppress will be denied.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
: CRI M NAL ACTI ON
V. : NO. 07-177

TERRANCE MANUEL

ORDER
AND NOW this 7th day of Septenber 2007, after a suppression
hearing held on July 18, 2007, for the reasons stated in

acconpanyi ng Menorandum it is hereby ORDERED that Defendant's

notion to suppress (doc. no. 19) is DEN ED

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO, J.



