I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLERY LI TTLE, : Cl VI L ACTI ON
Petitioner, ; NO. 02-7314
V. :
PH LI P L. JOHANSON, ET AL.,

Respondent s.

ORDER - NMEMORANDUM

AND NOW this 23rd day of August, 2007, it is hereby
ORDERED t hat petitioner’s Mtion to Renove Case fromthe Non-
Active File and to Ensure that State Exhausted G ounds A
Throughout Q Set Forth Bel ow and Both Petitioner’s Pro Se
“Petition for Al owance of Appeal,” “Application for Leave to
File Original Process” and “Petition for Wit of Mandanus and/ or
Extraordinary Relief,” Filed in the Pennsyl vania Suprene Court Is
Made a Part of the Record in This Matter (doc. no. 28) is GRANTED
in part and DENIED in part. The notion is GRANTED to the extent
IS seeks to renove this case fromthe non-active file, and it is
her eby ORDERED that the case shall be returned to ACTI VE status.
The notion is also GRANTED to the extent it seeks to make certain
proceedi ngs part of the record in this case. The notion is
DENIED to the extent it seeks any other relief.

It is FURTHER ORDERED that petitioner’s request for

| eave to anmend his habeas petition (doc. no. 24) is DEN ED



It is FURTHER ORDERED t hat the Report and
Recommendati on of United States Magistrate Judge M Faith Angel
(doc. no. 11) is APPROVED and ADOPTED in part.

It is FURTHER ORDERED that the petition for wit of
habeas corpus is DEN ED and DI SM SSED wi t hout an evidentiary
hearing and the case marked CLOSED

| T IS FURTHER ORDERED that there is no probabl e cause
to issue a certificate of appealability.

The Court’s reasoning foll ows:

PETI TI ONER S FOURTEEN CLAI M5

Petitioner has raised nunerous clains at various stages of

t hese proceedings, which the Court will list fromthe outset for
the sake of clarity:

(1) that direct appeal counsel was ineffective for failing
toraise a claimthat the trial court erred by refusing
to give an unreasonabl e belief voluntary mansl aughter
jury instruction;

(2) that trial counsel was ineffective for arguing that
petition should be convicted of unreasonabl e beli ef
vol untary mansl aughter w thout first ensuring that the
court would give an unreasonabl e belief voluntary
mansl| aught er char ge;

(3) that trial counsel was ineffective for failing to
object to the trial court’s jury instruction on the

mal i ce el ement of second degree nurder;

(4) that trial counsel was ineffective for failing to
present a dim nished capacity defense;

(5) that trial counsel was ineffective for failing to seek
a decertification hearing so that petitioner could be
tried as a juvenile;



(6) that trial and direct appeal counsel were ineffective
for failing to object and/or properly litigate the
clainms presented in the petition.

(7) that the evidence was insufficient to sustain the
convictions for robbery and second degree nurder;

(8) that the Commonweal th engaged in prosecutorial
m sconduct during closing argunent when petitioner was
conpared to other robbery defendants;

(9) that the Conmonweal th inproperly invaded the province
of the jury and expressed an opi nion concerning the
guilt of petitioner during sunmmation;

(10) that petitioner’s sentences for second degree nurder
and robbery were illegal and viol ated doubl e j eopardy;

(11) that petitioner’s sentence for crimnal conspiracy was
illegal and viol ated due process;

(12) that petitioner’s life sentence without the possibility
of parole violated Roper v. Simons, 543 U. S. 551
(2005);

(13) that the Pennsylvani a Post-Conviction Relief Act
(“PCRA”) court erred in dismssing his PCRA petition
wi t hout considering the claimthat the petition was
tinmely filed pursuant to Roper; and
(14) that the PCRA court erred in dismssing his PCRA
petition without considering his claimthat the court
never rul ed upon his request for the appointnent of
counsel
Petitioner raised six clains (1-6)in his original
federal habeas petition. He also attenpted to anend his petition
to include three additional clains (7-9) that he had raised on
hi ss direct appeal to the Pennsylvania Superior Court.
Petitioner raised the last five clains (10-14), which he asserted

in a second PCRA petition, as part of a second notion to anmend



t he instant habeas petition (doc. no. 24).

1. CLAIMS 1-3

As to clainms 1-3, these clains were addressed by the
Magi strate Judge in his Report and Reconmendati on. Although
petitioner filed objections to the Report and Recommendati on,
t hese objections essentially track the clains asserted in his
ori ginal habeas corpus petition. In the Report and
Recomrendati on, Magi strate Judge Angell provided a thorough and
conplete analysis of petitioner’s clains 1-3. Having carefully
reviewed the Report and Recommendation, the Court concurs with
the reasoning of the Magistrate Judge. |In sunmmary, the Court
agrees that clains 1-3 were tinely filed and properly exhausted,
but have no nerit, and the Court need not duplicate here

Magi strate Judge Angell’s diligent efforts.

[11. CLAIMS 4-6

As to clainms 4-6, the Magistrate Judge found that these
clainms were not presented in state court and were procedurally
defaulted. On May 10, 2004, petitioner filed a second PCRA
petition that included clains 4-6. On July 22, 2004, the Court
stayed federal proceedi ngs pending conpletion of the state court
proceedi ngs on this section PCRA petition (doc. no. 19). On

March 17, 2006, the Court found clainms 4-6 to be exhausted in the

4



state court, and ordered petitioner to file a suppl enental

menor andum i n support of those clainms (doc. no. 25). Thus, the
Court does not adopt the Report and Reconmendation to the extent
it found that petitioner did not present his clains to state
court.

Al though clains 4-6 are now exhausted, they are
nonet hel ess procedurally defaulted. Procedural default may occur
when an issue has been properly asserted in state court, but is
not addressed on the nerits because of an independent and

adequate state procedural rule. Sistrunk v. Vaughn, 96 F. 3d 666,

673 (3d Gr. 1996) (“[I]f the final state court presented with a
federal claimrefuses to decide its nerits based on an
established state rule of |aw independent of the federal claim
and adequate to support the refusal, federal habeas reviewis

foreclosed.”) (citing Coleman v. Thonpson, 501 U. S. 722, 750

(1991)). The only two exceptions to this rule are if there is
“cause and prejudice” or “a show ng of innocence.” |1d.

Here, the Pennsylvani a Superior Court held that
petitioner’s second PCRA petition was “untinely filed.” See

Commw. of Pa. v. Little, No. 2361 EDA 2005, Menorandum QOpi ni on at

7 (Pa. Super. Aug. 1, 2006). dCains that are barred in state
court because of the PCRA statute of limtations are procedurally
default, and a court may not reach the nerits of such

procedurally default clains unless the petitioner shows cause and

5



prejudi ce or actual innocence. See Wiitney v. Horn, 280 F.3d

240, 252 (3d Gr. 2002). C.f. Bronshtein v. Horn, 404 F.3d 700,

709-710 (3d Cir. 2005) (holding that because application of the
“rel axed” waiver rule to the PCRA tinme bar in capital conviction
appeals “was not firmy established and regularly applied on the
date when [the petitioner’s] time ran out, the doctrine of
procedural default does not apply in this case”).

Petitioner has not shown cause for his procedural
default of clains 4-6. He has not shown any prejudice
attributable thereto. Not has he shown actual innocence. Thus,
the Court may not reach the nerits of clainms 4-6 and nust deny

them as procedural ly default.

V. CLAIMS 7-9

Clainms 7-9 were raised on petitioner’s direct appeal
to the Pennsyl vania Superior Court and were the subject of a
notion to amend the instant habeas petition (doc. no. 3). On
July 22, 2004, the Court denied this request because the clains
wer e not exhausted, were barred because of procedural default,
and were beyond the AEDPA statute of limtations (doc. no. 19).
The Court al so denied petitioner’s notion for reconsideration
regarding these three clains (doc. no. 21). Petitioner raises no
argunents that warrant a reevaluation of the Court’s prior

deci si on.



V. CLAI M5 10- 14

Petitioner has al so noved to anmend the instant habeas
petition to include clainms 10-14 (doc. no. 24). This notion is
al so deni ed because the notion is clearly untinely. Petitioner’s
j udgnents of sentence becane final on Novenber 22, 1993. The
Antiterrorismand Effective Death Penalty Act (“AEDPA”’), provides
for a one year grace period for habeas petitioners whose
convictions becane final prior to its enactnent. See 28 U S.C. §
2244(d)(1). Since the AEDPA was enacted on April 24, 2996,
petitioner had until April 23, 1997, to initiate his federal
habeas action. Wile petitioner’s first action for state
collateral relief was filed on January 9, 1997, during the
AEDPA' s one-year grace period, the state action ceased to be
pendi ng on July 9, 2002, when the Pennsyl vania Suprene Court
deni ed petitioner’s all owance of appeal. The AEDPA' s statute of
limtations was accordingly tolled only for the period between
January 9, 1997, and July 9, 2002. Petitioner was thus required
toinitiate his federal habeas action on or before October 22,
2002. Petitioner’s notion to anend his habeas petition to
i nclude clains 10-14 was signed Decenber 28, 2005, and filed
January 4, 2006. Even taking the earliest of those dates as the
rel evant date, petitioner’s request is still well beyond the

AEDPA statute of limtations. See U S. v. Duffus, 174 F. 3d 333
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(3d Cir. 1999) (deciding that |eave to anend was properly deni ed,
in the court’s discretion, when a claimthat was not raised in a
tinmely habeas petition was raised for the first tinme beyond the

AEDPA one-year tinme bar and sought to add new clains rather than
clarify a claimpreviously raised in the tinely habeas petition);

see also demons v. Delo, 177 F.3d 680, 686 (8th Gr. 1999)

(finding no abuse of discretion when the district court denied
notion for | eave to anmend when the notion was filed after the
magi strate judge’s report and recomrendati on was issued in a case
that had al ready been pending for sone tine).

In any event, allow ng anendnent of the petition to
i nclude clainms 10-14 would be futile, for if included, clainms 10-
14 woul d be denied for the sane reasons that clainms 4-6 nust be
denied. Cdains 10-14 are procedurally default because they were
part of petitioner’s “untinely filed” second PCRA petition, and
petitioner has shown neither cause and prejudi ce nor actual
i nnocence.

Thus, petitioner’s notion to anend his habeas petition

to include clains 10-14 i s deni ed.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




