IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FLORENCE KARAHUTA,
Cvil Action
Plaintiff No. 06-CV-04902
VS.

BOARDWALK REGENCY CORPORATI ON
tradi ng as CAESARS ATLANTI C C TY;
and CAESARS ATLANTI C CITY,

N N N N N N N N N N N

Def endant s

*
*
*

APPEARANCES:

GARY DEVI TO, ESQUI RE
On behal f of Plaintiff

STEVEN B. KANTROW TZ, ESQUI RE
On behal f of Defendants

* * *

MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendant, Boardwal k
Regency Corporation’s, Mtion for Change of Venue, which notion
was filed April 4, 2007. Plaintiff Florence Karahuta's Modtion in
Qpposition to Change in Venue was filed April 17, 2007.1
Def endant Boar dwal k Regency Corporation’s Mtion to Arend

Previ ous Motion for Change of Venue, which notion was filed on

. As noted in footnote 1 to the acconpanying Oder, plaintiff’'s

notion in opposition is actually a responsive brief to defendant’s notion for
change of venue. Therefore, | considered it as a response to defendant’s
noti on for change of venue instead of as a separate notion.



May 7, 2007, was granted by nme on June 15, 2007.2 For the
foll ow ng reasons, | deny defendant’s notion to transfer this
matter to the United States District Court for the D strict of
New Jer sey.

Specifically, | conclude that nunerous factors weigh in
favor of retaining jurisdiction of this action in the United
States District Court for the Eastern District of Pennsylvani a.
In making this determ nation, | exercise the discretion granted
to me pursuant to 28 U . S.C. § 1404.

JURI SDI CT1 ON_AND VENUE

Jurisdiction in this case is based upon diversity of
citizenship pursuant to 28 U.S.C. 8§ 1332. Venue is proper in
accordance with 28 U S.C. § 1441 because the case was renoved
fromthe Court of Common Pl eas of Phil adel phia County,

Pennsyl vania, which is located within this judicial district.?

PROCEDURAL HI STORY

On Cctober 6, 2006 plaintiff Florence Karahuta filed a

Complaint in the Court of Common Pl eas of Phil adel phia County,

2 Def endant’ s nmotion for change of venue initially sought to

transfer this action to the United States District Court for the

M ddl e District of Pennsylvania. By ny Oder granting defendant’s notion to
amend dated June 15, 2007, defendant’s notion for change of venue was deened
to seek transfer to the United States District Court for the District of New
Jersey.

3 Both parties have alleged that venue is proper under 28 U. S. C
§ 1391. However, because this is a renoval action, 28 U S. C. § 1391 does not
apply. Polizzi v. Cow es Magazines, Inc., 345 U.S. 663, 665, 73 S.C. 900,
902, 97 L.Ed. 1331, 1334-1335 (1953).
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Pennsyl vania. Plaintiff’s Conplaint alleges negligence on the
part of defendant Boardwal k Regency Corporati on.

Specifically, plaintiff, an 83-year-old woman, avers
that on April 12, 2005 she was a business invitee at the
defendant’ s ganbling casino. According to the Conpl aint,
plaintiff tripped on the feet of an enpl oyee of defendant who was
| ying under a slot machine with his feet extended into the aisle
whil e he was working on the slot machine. Plaintiff clains that
she fell and suffered severe physical injuries including a torn
rotator cuff. She underwent surgery to repair the injury and may
be required to undergo additional surgery.

On Novenber 6, 2006 defendant Boardwal k Regency
Corporation filed a Notice of Renoval asserting diversity of
citizenship and an amount in controversy in excess of
$75,000.00.4 On April 4, 2007 defendant filed the within notion
to change venue to the United States District Court for the
M ddle District of Pennsylvania. On April 17, 2007, plaintiff
filed a response in opposition to defendant’s noti on.

On May 5, 2007, defendant filed its notion to anend its
previ ous change of venue notion.®> Plaintiff filed her response
to defendant’s notion to anend on May 21, 2007. Pursuant to

28 U.S.C. 8§ 1404, defendant’s notion to anend requested that this

4 28 U.S.C. § 1332.

See Footnote 2, above.



action be transferred to the United States District Court for the
District of New Jersey. On June 15, 2007, | granted defendant’s
request to anmend the notion.

STANDARD OF REVI EW

For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have been
brought. 28 U S.C. 8§ 1404(a). Section 1404(a) applies to cases
where venue woul d be proper in both the original and requested

|l ocations. Junara v. State Farm | nsurance Company, 55 F.3d 873,

878 (3d Gir. 1995).

Concerni ng renoval actions, 29 U S. C. 8§ 1441 provides
that “any civil action brought in a State court of which the
district courts of the United States have original jurisdiction,
may be renoved by the defendant or the defendants, to the
district court enbracing the place where such action is pending.”

The noving party bears the burden of establishing that
a transfer would be favorable. “[Unless the bal ance of
conveni ence of the parties is strongly in favor of the defendant,
the plaintiff’s choice of forumshould prevail.” Wile it is
within the district court’s discretion to grant a request for
transfer of venue, such requests are not to be liberally granted.

Shutte v. Arncto Steel Corporation, 431 F.2d 22, 25 (3d Gr. 1970)

(enphasi s added).



Courts are required to wei gh several relevant private
and public factors in considering whether to grant a notion to
transfer. The private factors include: (1) plaintiff’s choice
of forum (2) defendant’s preference; (3) whether the claimarose
el sewhere; (4) the convenience of the parties as indicated by
their relative physical and financial conditions; (5) convenience
of witnesses, only to the extent that they may be unavail able for
trial in one of the fora; and (6) the |ocation of books and
records, only to the extent that they could not be produced in
one of the fora. Jumara, 55 F.3d at 879.

The public factors include: (1) enforceability of the
judgnent; (2) practical considerations which could nake the trial
easy, expeditious, or inexpensive; (3) relative admnistrative
difficulties in the two fora resulting fromcourt congestion;

(4) local interests in deciding |local controversies at hone;

(5) public policies of the fora; and (6) the famliarity of the
trial judge with the applicable state law in diversity cases.
Jumara at 879-880.

DI SCUSSI ON

Private Factors

O the private factors outlined in Jumara, the
plaintiff’s choice of forumis to be given the greatest weight.
However, the deference given to plaintiff’'s choice is to be

reduced when the facts giving rise to the action occurred in



anot her district. See, Caneli v. WNEP-16 The News Station,

134 F. Supp. 2d 403, 405 (E.D.Pa. 2001). The incident giving rise
to this action occurred in the District of New Jersey.
Therefore, plaintiff’s choice of forumin the Eastern District of
Pennsylvania is “a factor worthy of consideration, but not a
paranount one.” 1d.

Overall, the private interest factors are equally
bal anced. The factor of defendant’s preference obviously weighs
in favor of transferring the action to the District of New Jersey
as does the factor of whether the claimarose el sewhere. The
conveni ence of the parties weighs toward remaining in the Eastern
District.

Plaintiff resides in the Mddle District of
Pennsyl vani a, and contends that the Eastern District of
Pennsyl vania is a | ess burdensonme forumfor her than the District
of New Jersey. Also, plaintiff’s counsel is located in the
Eastern District. Defendant has a place of business in
Phi | adel phia, within the Eastern District. Accordingly,
defendant will not be inconveni enced by having the action remain
here. Thus, it appears that hearing this action in the Eastern
District of Pennsylvania is convenient for both parties.

The next private factor, the conveni ence of w tnesses,
is nore problematic. The action took place in Atlantic Cty, New

Jersey, and both parties aver that several potential w tnesses



are located there. Defendant clains that a transfer of this
action is far nore convenient for such witnesses. Plaintiff
argues that it is not burdensone for wtnesses to travel |ess
than 65 mles fromAtlantic Cty to Phil adel phi a.

However, w tnesses may have to travel well over
100 mles to Al entown, Pennsylvania, to appear before this
court. It should also be noted that the District of New Jersey
i ncludes courts which are a considerabl e distance fromAtlantic
Cty. It is not clear, then, that allowng the case to remain in
the Eastern District of Pennsylvania will be a greater
i nconveni ence for w tnesses.

The | ocati on-of - books-and-records factor wei ghs agai nst
a transfer. Defendant has a place of business in Phil adel phia
and thus likely maintains records there. Defendant contends that
plaintiff’s need to access nedical records |located in the Mddle
District of Pennsylvania is an inportant consideration.® The
Eastern District would be a nore convenient |ocation to obtain
such records than the District of New Jersey. Therefore, this
factor mlitates against a transfer of venue.

Overall, I find that plaintiff’s choice of forum weighs
slightly against transfer; the convenience of parties and

| ocation of records wei gh against transfer; defendant’s

6 As noted above, defendant’s notion to amend sought to incorporate

all arguments fromits Mtion for Change of Venue into its anended notion to
transfer. Therefore, the argunent that the location of plaintiff’s records in
the Mddle District should be considered remains viable.
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preference and the |ocation of the events giving rise to the
claimweigh in favor of transfer; and the conveni ence of
W tnesses is a neutral factor.

Publi c Factors

The public factors strongly support retaining this
action in the Eastern District of Pennsylvania. The factors of
the enforceability of the action, public policies in each forum
and adm nistrative difficulties are largely inapplicable to this
anal ysis. The local interest factor weighs in favor of transfer,
as the events giving rise to this action took place within the
District of New Jersey. The Eastern District, on the other hand,
has little connection with the matter other than the fact that
defendants nmai ntain a place of business in Philadel phia. Neither
party has briefed these factors.

The practical considerations factor wei ghs heavily
agai nst transfer. This case has progressed well in the Eastern
District of Pennsylvania. Two settlenent conferences have been
held. Plaintiff has been deposed. A status conference has been
held and | have entered a Rule 16 Status Conference Order setting
deadl i nes for discovery, expert reports, dispositive notions, and
nmotions in limne. | have attached the case for trial on
February 25, 2008.

It would not be in the interest of the pronpt and

efficient adm nistration of justice to renove the case fromthis



established track to begin anew in the District of New Jersey.
Nor would this be an efficient use of judicial resources.
Def endant chose to seek a transfer of this case to
New Jersey long after much work had been done to resolve this
action wwthin the Eastern District of Pennsylvania. This fact
al one suggests that it would not be in the “interest of justice”,
as set forth in 28 U S.C. 8§ 1404(a), to transfer this matter.
Section 1404(a) grants a judge discretion to transfer
the venue of an action when it is in “the interest of justice” to
do so. Here, it clearly would not be in the interest of justice
because tinme and resources have already been expended in the
Eastern District of Pennsyl vani a.
The famliarity of the trial judge with applicable |aw
is a neutral factor. Neither party has briefed the issue of
whet her choice of |law principles require the application of
New Jersey or Pennsylvania law. Plaintiff’s clainms are grounded
in principles of tort law. The common | aw el ements of negligence
are the sane in both Pennsyl vania and New Jersey.’ 1In the
absence of contrary authority, this factor does not lend itself

for or against transfer.

! The el ements of negligence under New Jersey law include: (1) duty

of care, (2) breach of duty, (3) proxi mte cause, and (4) actual danmages.

See, e.g., Wartsila NSD North Anerica, Inc. v. H Il International, Inc.,

342 F. Supp. 2d 267, 278 (D.N.J. 2004). Simlarly, under Pennsylvania |law, the
four traditional elements of negligence are: (1) duty or obligation,

(2) breach of duty, (3) causal connection between the conduct and injury, and
(4) actual loss or danage. Inre TM, 67 F.3d 1103, 1117 (3d G r. 1995).
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In sum the public interest factors wei gh agai nst
transfer. Three of the six public interest factors are
irrelevant to this discussion. Famliarity of the trial judge is
a neutral factor. Local interest weights in favor of transfer.
Mor eover, practical considerations weigh heavily agai nst
transfer.

Considering the totality of these factors, | concl ude
that transfer to the District of New Jersey would not be
appropriate in this case. Because deference to plaintiff’s
choice of forumis reduced, the private factors are well
bal anced. However, the public interest or “interest of justice”
factors, especially the practical considerations factor, weigh
strongly agai nst transfer.

Def endant’s notion initially sought to transfer this
action to the Mddle D strict of Pennsylvania, stating that doing
so woul d be nore convenient to the plaintiff and her nedi cal
providers. After plaintiff stated in response that she would
prefer the action to be heard in the Eastern District, defendant
anmended its notion to seek a transfer to the District of New
Jersey for the convenience of witnesses. The inconsistency of
def endant’ s argunents suggests that its notion may be notivated

by consi derations of forum shopping, which should be discouraged.
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CONCLUSI ON

For the foregoing reasons, | deny Defendant Boardwal k

Regency Corporation’s Mtion for Change of Venue.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FLORENCE KARAHUTA, )
) Gvil Action
Plaintiff ) No. 06-CV-04902
)
VS. )
)
BOARDWALK REGENCY CORPORATI ON )
tradi ng as CAESARS ATLANTIC CITY;)
and CAESARS ATLANTIC C TY, )
)
Def endant s )
ORDER

NOW this 7'" day of August, 2007, upon consideration
of Defendant Boardwal k Regency Corporation’s Mtion for Change of
Venue, which notion was filed on April 4, 2007; upon
consideration of Plaintiff Florence Karahuta' s Mtion in
Opposition to Change in Venue, which opposition was filed on
April 17, 2007;® upon consideration of Defendant Boardwal k
Regency Corporation’s Mdtion to Anend Previ ous Mdtion for Change
of Venue, which notion was filed on May 5, 2007;° upon

consideration of Plaintiff Florence Karahuta s Response to

8 Plaintiff’s motion in opposition is actually a responsive brief to

defendant’s notion for change of venue. Therefore, | considered it as a
response to defendant’s notion for change of venue instead of as a separate
noti on.

9 By separate Order dated June 15, 2007 | granted Defendant
Boar dwal k Regency Corporation’s Mtion to Amend Previous Mtion for Change of
Venue. | reference it here because the notion to anend incorporated the

argunents contai ned i n Def endant Boardwal k Regency Corporation’s Mtion for
Change of Venue and provi ded sone argument in support of a transfer of this
matter to the United States District Court for the District of New Jersey.
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Defendant’s Motion to Anmend its Mdtion to Change Venue,

whi ch response was filed on May 21, 2007; upon consi deration of
the briefs of the parties; and for the reasons expressed in the
acconpanyi ng Menor andum

| T IS ORDERED t hat defendant’s notion for change of

venue, as anended, is deni ed.

BY THE COURT:

/sl JAMES KNOLL GARDNER
Janmes Knol | Gardner
United States District Judge
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