IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT )
OPPORTUNI TY COWM SSI ON, ) Gvil Action

) No. 06-CVv-04332

Plaintiff )

)

VS. )

)

TURKEY HI LL DAIRY, INC., )

)

Def endant )

APPEARANCES:

JACQUELI NE H MCNAI R, ESQUI RE
JUDI TH A. O BOYLE, ESQUI RE and
DAWN M EDGE, ESQUI RE

On behal f of Plaintiff

AMY G. MANCI NATI, ESQUI RE
On behal f of Def endant

* * *

MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mtion
to Dism ss, which notion was filed on Novenber 14, 2006.
Plaintiff EECC s Menorandum of Law in Opposition to Defendant,

Turkey Hi Il Dairy, Inc.’s, Mtion to Dismss Pursuant to Rule
12(b)(6) was filed on Novenber 28, 2006. For the follow ng
reasons, | deny Defendant’s Motion to Dismiss this matter

pursuant to Federal Rule of Civil Procedure 12(b)(6).



Specifically, | deny Defendant’s Mdtion to D sm ss
plaintiff’s clains of discrimnation and retaliation under
Title VII of the Gvil Rights Act of 1964 | concl ude that
plaintiff has averred sufficient evidence of gender
discrimnation and retaliation to survive a notion to dismss for
failure to state a clai mupon which relief can be granted.

JURI SDI CT1 ON_AND VENUE

Jurisdiction in this case is based upon federal
question jurisdiction pursuant to 28 U S.C. 8§ 1331. Venue is
proper pursuant to 28 U S.C. 8 1391(b) because the events giving
rise to plaintiff’s clains allegedly occurred in Conest oga,
Lancaster County, Pennsylvania, which is |located within this
judicial district.

PROCEDURAL HI STORY

On Septenber 28, 2006 plaintiff Equal Enploynent
Qoportunity Conm ssion (“EEOCC’) filed the wwthin Conplaint in
this court. Plaintiff’s Conplaint alleges that defendant Turkey
HIl Dairy, Inc. (“Turkey HI1”) violated Section 703(a)(1l) of
Title VII of the Gvil Rights Act of 19642 (“Title VII") by
subj ecting fornmer enployee Nathan Rush to a hostile work

envi ronment based upon his gender. The Conplaint also avers that

! 42 U.S.C. § 2000e to 2000e-17.

2 42 U.S.C. § 2000e-2(a)(1)
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Turkey H Il violated Title VII by firing M. Rush in retaliation
for conpl ai ni ng about the hostile work environnent.

On Novenber 14, 2006 Turkey H Il filed its within
nmotion to dismss this action pursuant to Rule 12(b)(6). Inits
noti on, defendant clains that M. Rush was not harassed because
of his gender but because of his sexual preference and, as such,
cannot recover under Title VII. Plaintiff filed its response to
Def endant’ s Motion to Dismss on Novenber 28, 2006 arguing that
M. Rush was discrimnated agai nst for deviating from nmal e gender
stereotypes. On January 5, 2007, with | eave of court, defendant
filed a brief inreply to plaintiff’s response.

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, US _ , 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhi bits. See Kul wi cki v. Dawson, 969 F.2d 1454, 1462

(3d Gr. 1992). However, evidence beyond a conplaint which the

court may consider in deciding a 12(b)(6) notion to dism ss



i ncl udes public records (including court files, orders, records
and letters of official actions or decisions of governnent
agenci es and adm ni strative bodies), docunents essential to
plaintiff’s claimwhich are attached to defendant’s notion, and

itens appearing in the record of the case. GOshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, n.1 and n.2

(3d Cir. 1995).
Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenent of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,
_US at ___, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.
Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion

to dismss, both the District Court and the Court of Appeals



review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 944 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984) (enphasis in original).
FACTS

Based upon the avernents in plaintiff’s Conpl aint,
which | must accept as true under the foregoing standard of
review, the pertinent facts are as follows. On August 1, 2004
Nat han D. Rush was hired in the capacity of a Fluid UWility 11
War ehouseman by defendant Turkey H Il Dairy, Inc. in Conestoga,
Lancaster County, Pennsylvania. Plaintiff EEOC asserts that M.
Rush’ s co-workers began to harass himas soon as M. Rush’s
enpl oynent commenced.

Plaintiff alleges that M. Keith Souders, the Assistant
Leaderman at defendant’s Consetoga | ocation, harassed M. Rush on
a daily basis. Plaintiff’s Conplaint states that M. Souders
called M. Rush a “bitch”, blew kisses to and whistled at M.
Rush, and nmade perverse comments to M. Rush which inplied that
M. Rush had engaged or wi shed to engage in sexual acts with
ot her mal e co-workers, such as, “Hey Nate (M. Rush), when Scott
[co-worker] canme in today, he had a big smle on his face. You

nmust have done a good job sucking his d--- last night!”
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The Conpl aint further avers that other enployees of
defendant called M. Rush “bitch”, “whore”, and “faggot”, and
made crude gestures inplying honbsexual behavior toward M. Rush.
One co-worker stated to anot her enpl oyee of defendant’s,
woul dn’t stand next to Nate if | were you; he’' |l probably want
you to pat himon the butt!” These actions were done regardl ess
of plaintiff’s assertion that M. Rush told his co-workers that
he was not honobsexual and did not engage in honbsexual activity.

According to the Conplaint, the actions of M. Rush’'s
co-workers led himto conplain to his supervisor, M. WIIiam
Her shey, on three separate occasions including July 18, August
19, and Decenber 1, 2005. Plaintiff states that M. Hershey
failed to take any action to stop the harassnent.

On January 23, 2006 defendant fired M. Rush fromhis
job. Plaintiff avers that defendant did so because of an
all egation that M. Rush had exposed hinself to two of
def endant’ s enpl oyees. M. Rush deni es having done so. The two
conpl ai ni ng enpl oyees are individuals who all egedly harassed
M. Rush. Plaintiff avers that M. Rush was fired in retaliation
for conpl ai ning about his harassnent by defendant’s enpl oyees.

DI SCUSSI ON

Sane- Sex Sexual Har assnent

Plaintiff’s sexual harassnment claimis brought pursuant



to section 703(a)(1l) of Title VII3 Section 703(a)(1l) nakes it
unl awful to subject one to a hostile work environnent based upon
gender. Title VII creates a cause of action for same-sex sexua

harassnent. Oncale v. Sundowner O fshore Services, 523 U S. 75,

79-80, 118 S.Ct. 998, 1002, 140 L.Ed.2d 201, 207 (1998).

To prevail on a hostile work environnent claim
plaintiff nmust prove five separate el enents. Specifically,
plaintiff nmust denonstrate that (1) he suffered discrimnation
because of sex; (2) the discrimnation occurred on a “pervasive
and regul ar” basis; (3) the discrimnation resulted in a negative
inpact to the plaintiff; (4) a reasonable person in a simlar
position would be effected by the conduct; and (5) the enployer

has respondeat superior liability. Andrews v. Gty of

Phi | adel phia, 895 F.3d 1469, 1482 (3d G r. 1990).

The United States Court of Appeals for the Third
Crcuit has held that there are three ways a plaintiff nmay prove
sanme- sex sexual harassnent because of their gender, including:
(1) the alleged harasser sexually desired the plaintiff; (2) the
al | eged harasser was expressing general hostility to one gender
in the workplace; or (3) the alleged harasser was punishing the
plaintiff for not conplying with gender stereotypes. Bibbly v.
Phi | adel phia Coca Cola Bottling Co., 260 F.3d 257, 262-263

(3d Gr. 2001).

3 42 U.S.C. § 2000e-2(a)(1)
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Plaintiff alleges that M. Rush was the victim of
sexual harassnment under the third Bibbly category, failing to
conformto gender stereotypes. According to plaintiff,
def endant’ s enpl oyees acted in a way that inplicated and
questioned M. Rush’s masculinity. Therefore, according to
plaintiff, M. Rush has a cognizable claimunder Title VII.

Def endant avers that M. Rush was not harassed for
failing to conformto gender norns. |Instead, defendant argues
that M. Rush was harassed by his co-workers for his perceived
honmosexual ity. Harassnment for sexual preference is not

actionable under Title VII. Oncale v. Sundowner Ofshore

Services, 523 U.S. 75, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998).
Theref ore, defendant seeks to have this case di sm ssed.

The third Bibbly category of sexual harassnent based
upon devi ation from gender stereotypes is itself based upon
the decision of the United States Suprene Court in

Pri ce Wat erhouse v. Hopkins, 490 U.S. 288, 109 S. . 1775,

104 L.Ed.2d 268 (1989). In Price Waterhouse, a woman was deni ed

partnership in an accounting firm because her enpl oyer found her
to be overly masculine and told plaintiff that she woul d have a
greater chance of earning partnership if she acted in a nore

f em ni ne nmanner. Pri ce Wat er house, 409 U. S. at 235, 109 S.C. at

1782, 104 L.Ed.2d at 278. The Suprene Court determ ned that an

enpl oyer’ s use of gender stereotyping in making enpl oynent



decisions violates Title VII. Pri ce Wat er house, 409 U. S. at 250,

109 S.Ct. at 1790-1791, 104 L.Ed.2d at 288.

When considering the facts of this case in the |ight
nost favorable to the plaintiff, the EECC has al |l eged sufficient
evi dence that M. Rush was discrimnated against for failing to
conply with gender stereotypes. M. Rush’s co-workers repeatedly
referred to Rush as “bitch” and “whore”. These phrases are
typically directed toward fenmal es in a derogatory manner.?

Thus, the use of these words inplicate M. Rush’s masculinity.

See Bianchi v. Gty of Philadel phia, 183 F. Supp.2d 726, 738

(E.D. Pa. 2002)(Brody, J.) (citing Nichols v. Azteca Restaurant

Enterprise, Inc., 256 F.3d 864, 869-870 (9th Cr. 2001)).

Furthernore, plaintiff’s Conplaint describes incidents
whereby one of M. Rush’s co-workers, Keith Souders, blew kisses
to M. Rush and whistled at M. Rush in a flirtati ous manner.
Taking this allegation in the |ight nost favorable to plaintiff,
it is equally reasonable to infer that M. Souders was puni shing
M. Rush for not conmplying with gender stereotypes (the third
type os sane-sex sexual harassnent as set forth in Bibbly) or
that M. Souders sexually desired M. Rush (the first type of

same- sex sexual harassnment as set forth in Bibbly).

4 According to The Conpact xford English Dictionary (2d ed. 2004),

the term*“bitch” is typically “[a]pplied opprobriously to a woman; strictly, a

| ewd or sensual wonman.” The word “whore” is used to reference “[a] woman who
prostitutes herself for hire” or, nore generally, “[a]n unchaste or |ewd
woman. ”
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“[When a gay or | esbian supervisor treats a sane-sex
subordinate in a way that is sexually charged, it is reasonable

to infer that the harasser acts as he or she does because of the

victims sex.” Bibbly, 260 F.3d at 261. | note that bl ow ng
ki sses and whistling are common neans of romancing. In taking

this allegation in the light nost favorable to the plaintiff, it
is a reasonable inference that M. Souders may have sexually
desired M. Rush. This lends itself to a finding that plaintiff
has pled facts sufficient to allege a cause of action for the
first type of same-sex sexual harassnent as set forth in Bibbly.

Plaintiff’s Conplaint further describes several
incidents during which M. Rush’s co-workers made sexual ly
explicit statenents to him These statenents, described above,
inply that M. Rush engaged in or sought to engage in honosexual
behavior. On their face, these statenments inply that M. Rush
was perceived by his co-workers to be a honbsexual

However, plaintiff’s Conplaint states that M. Rush
informed his co-workers that he was “not gay nor did he engage in
hormosexual activity.”® Thus, taking the facts in the |ight nost
favorable to plaintiff, | find these statenents can al so be
construed to support a claimbased on M. Rush not conformng to

gender stereotypes (the third type of Bibbly harassnent).

Conpl ai nt, paragraph 7(Q).
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Courts have often found that evidence suggesting a
vi cti mwas harassed because others believed he or she to be a
honosexual defeats one’'s ability to put forth a claimfor

sane-sex harassnent under Title VII. In Kay v. | ndependence Bl ue

Cross, 142 Fed. App. 48, 51 (3d Gr. 2005), a plaintiff who was
called “fag” and “queer” and gi ven honpbsexual paraphernalia by
his co-workers was determ ned to have been harassed because of
per cei ved sexual orientation and not gender. Simlarly, in

Allen v. Mneral Fiber Specialists, Inc., 2004 US. Dist. LEX S

1982, at *17 (E.D.Pa. Jan. 30, 2004)(Van Antwerpen, J.), this
court held that a plaintiff called “fag boy” and subjected to
sexual ly explicit references to the plaintiff’s perceived
honmosexual ity by co-workers was not harassed because of his
gender.

Like the plaintiffs in Allen and Kay, M. Rush’ s co-
workers referred to M. Rush as “faggot” and directed comments
about honosexuality toward M. Rush. However, both A len and Kay
wer e decided on notions for sunmmary judgnment, under a different
standard of review, while the current matter concerns a notion to
dism ss. Under the notion to dismss standard, plaintiff need

only put forth allegations that are, at a mninum sufficient to

state a claimfor gender discrimnation. See Gavura V.

Pennsyl vania State House of Representatives, 55 Fed. Appx. 60, 65

(3d Gir. 2002).
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In dismssing the plaintiff’s clainms in Bianchi,
supra., my colleague United States District Judge Anita B. Brody
noted that plaintiff’s Conplaint would have survived a notion to
di sm ss despite evidence of perceived honosexuality. Judge Brody
found this to be the case because plaintiff’s Conplaint could be
interpreted as containing an inference that M. Rush was harassed
for failing to conformw th gender norns. Bianchi, 183 F. Supp. 2d
at 736 n.6.

Simlarly, here plaintiff’s Conpl ai nt contains
sufficient avernments which if taken as true and viewed in the
light nost favorable to plaintiff, as | amrequired to do, | can
draw reasonabl e i nferences suggesting that M. Rush was the
vi ctimof gender-based harassnent. The use of the terns “bitch”
and “whore” to refer to M. Rush can be read to suggest that M.
Rush was seen as effem nate. Also, from M. Souders actions of
bl owi ng ki sses and whistling at M. Rush | can draw the inference
that M. Souders nmay have sexually desired M. Rush.

Accordingly, | conclude that plaintiff has provided sufficient
evi dence to survive Defendant’s Motion to Dismss plaintiff’s
hostil e workpl ace claim

Retal i ati on

Plaintiff’s retaliation claimis brought pursuant to

section 704(a) of Title VII® To establish retaliation under

6 42 U.S.C. § 2000e-(a)
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Title VII, a plaintiff nust show that: (1) the victimengaged in
a protected activity; (2) the victimsuffered an adverse

enpl oynment action after engaging in the activity; and (3) a
causal connection exists between the protected activity and

adverse enpl oynent action. Weston v. Pennsylvania, 251 F.3d 420,

430 (3d Gr. 2001).

According to his Charge of Discrimnation, M. Rush
conpl ai ned about sexual harassnent to his supervisor on July 18,
August 19, and Decenber 1, 2005.7 Plaintiff avers that these
conplaints were protected activities.® In addition, the
Compl aint alleges that M. Rush suffered an adverse enpl oynent
action subsequent to reporting sexual harassnment to his
supervisor.® Finally, the Conplaint states that M. Rush was
fired fromhis job for allegedly commtting a |ewd act at
defendant’s facility the nonth followng his third and final
conplaint to his supervisor.?

Def endant argues that plaintiff is unable to establish
the third element of a hostile work environnent claim that is,
the el enment of causation. According to defendant, the tenporal

proximty between the protected activity and adverse enpl oynent

Plaintiff’s Charge of Discrimnation dated April 12, 2006.
Conpl ai nt , paragraph 9.
Conpl ai nt, paragraph 9.
10

Conpl ai nt, paragraph 7(i).
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action is insufficient as a matter of law to establish causation.
Therefore, defendant argues, plaintiff is unable to establish a
prima facie case of retaliation.

Wth the exception of a single case, the United States
Court of Appeals for the Third Circuit has never held that timng
alone is sufficient to prove or disprove causation for a prim

facie case of retaliation. See, Weston, 251 F.3d at 431.

However, a plaintiff need not establish a prima facie case in
order to survive a notion to dismss. Rather, a plaintiff nerely
needs to aver enough facts to give a defendant fair notice of the
nature of the retaliation claim Gavura, 55 Fed. Appx. at 65.

A short and plain statement of the facts, pursuant to
the liberal pleading requirenents of Federal Rule of Cvil
Procedure 8(a), is all that is required to survive a notion to
dism ss. No heightened pleading requirements exist for

enpl oynent discrimnation suits. See Swi erkiewicz v. Sorenm

N. A, 534 U S 506, 514-515, 122 S. C. 992, 999, 152 L.Ed.2d 1,
11 (2002).

Plaintiff’s Conplaint states that M. Rush was
di scharged fromhis enploynent with defendant within one nonth
after Rush’s |l ast conplaint of harassnent, on January 23, 2006. !
| find this statenent sufficient to fulfill the pleading

requi renents of Rule 8(a), to put the defendant on notice of

n Conpl ai nt, paragraph 7(i).
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the basis of plaintiff’s claim and to raise the inference
that his firing was close enough in tinme to satisfy the causation
factor of the retaliation requirenents.

Furthernore, | note that the people who accused M.
Rush of the alleged I ewd act which resulted in his term nation
were the very sane individuals about whom M. Rush had
conpl ained. Taking this fact, as well as tenporal proximty, in
the Iight nost favorable to the non-novant, plaintiff has pled
sufficient evidence upon which | can reasonably infer causation.
Accordingly, | conclude under the authority cited above that
plaintiff’s retaliation claimnust survive Defendant’s Motion to
D sm ss.

CONCLUSI ON

For all the foregoing reasons, | deny Defendant Turkey

Hll Dairy, Inc.’”s Mdtion to Dism ss.

-15-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT

OPPORTUNI TY COVMM SSI ON, Cvil Action

No. 06- CV-04332
Plaintiff
VS.
TURKEY HI LL DAI RY, | NC.

Def endant

N N N N N N N N N N

ORDER

NOW this 8" day of August, 2007, upon consideration
of Defendant’s Mdtion to Dismss filed on Novenber 14, 2006; upon
consideration of Plaintiff EEOC s Menorandum of Law in Qpposition
to Defendant, Turkey Hill Dairy, Inc.’s Mdtion to D smss
Pursuant to Rule 12(b)(6), which nenorandumwas filed on Novenber
28, 2006; upon consideration of the briefs of the parties; and
for the reasons articulated in the acconpanyi ng Menorandum

IT 1S ORDERED that Defendant’s Mtion to Disn ss

i s denied.

| T 1S FURTHER ORDERED t hat def endant shall have unti

on or before August 31, 2007 to answer plaintiff’s Conplaint.

BY THE COURT:

[ s/ JAMES KNOLL GARDNER
Janes Knol |l Gardner
United States District Judge




