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This is an action brought by the trustees of various
uni on benefit funds who seek benefit contributions from an
enpl oyer for cenent finishing work that was perfornmed by nenbers
of another union. The union benefit funds claimthat the work
falls within the scope of a collective bargai ni ng agreenent
(“CBA”) between the their union and the enployer. They al so
contend that, under the terns of that CBA, the enployer is
obligated to make contributions to the funds regardl ess of which
uni on does the work. The enployer, on the other hand, clains
that the CBA does not apply to work performed by menbers of a
different union. It also contends that this very jurisdictional
di spute between the two conpeting unions was resolved by a
deci sion of a national arbitration panel, and therefore that the
uni on benefit funds are barred from seeking contributions for the

wor k under their CBA.



Before the Court are cross-notions for summary
judgnent. For the reasons set forth below, the Court will deny
the union benefit funds’ notion for summary judgnment and grant

the enpl oyer’s notion for summary judgment.

BACKGROUND

The uncontested facts of this case are as foll ows.
Plaintiffs are a group of multienployer enployee benefit plans
that provide retirenent, nedical and hospitalization, and job
training benefits to eligible participants and their
beneficiaries (collectively the “Local 592 Funds”).! Defendants
are Far Construction Services, Inc. d/b/al/ Fabi Construction,
Inc., a New Jersey corporation (“Fabi Construction”), and Fab
Concrete, LLC, a Pennsylvania limted liability conmpany (“Fabi
Concrete”) (collectively referred to as “Fabi”). Defendants are
engaged in the business of concrete construction in the states of
New Jersey and Pennsyl vani a.

Fabi is bound to two separate coll ective bargaining

agreenents (“CBAs”) with two independent unions that both perform

! The plaintiffs are the Cenment Mason’s Union Local No.
592 Pension Fund (“Pension Fund”); the Cenent Mason’s Uni on Local
No. 592 Welfare Fund (“Welfare Fund”); the Cenent Mason’ s Union
Local No. 592 Apprenticeship Training Fund of Phil adel phia and
Vicinity (“Apprenticeship Fund”); the General Building
Contractors’ Association Inc. Industry Advancenent Program
(“I'AP"); and the Cenent Mason’s Union Local No. 592 Politi cal
Action Commttee (“PAC’).
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cenment finishing work in Philadel phia, Pennsylvani a.
Specifically, Fabi Construction is a party to a CBA with Local
592, Cenment Masons Union, an affiliate of the Operative

Pl asterers and Cenent Masons |International Association of the
United States and Canada (the “Cenment Masons” or “Local 5927).2
Fabi Concrete is also a party to a CBAwith Local 2 of the

I nternational Union of Bricklayers and Allied Craftworkers (“BAC
or “Local 2").® Both CBAs provide for paynent of contributions
to the two unions’ benefit funds for work performed within the
scope of the two CBAs.

On March 28, 2005, Fabi Concrete entered into a
subcontracting agreenent with a general contractor to perform
cenent finishing work on the Synphony House Construction Project
i n Phil adel phia, Pennsylvania. On June 13, 2005, Fabi Concrete
assigned the work on the project to BAC Local 2. Wile the work
was bei ng perfornmed, Fabi made contributions to the BAC Local 2
benefits funds for each hour worked by BAC Local 2 nenbers. Fab

Concrete did not pay benefits to the Local 592 Funds for work

2 Techni cal ly, Fabi Construction is an Associ ate Menber

of the General Contractors Association (“GBCA’), and the GBCA has
entered into a CBA with Local 592.

3 Techni cal ly, Fabi Concrete entered into an i ndependent
agreenent in which it agreed with Local 2 to be bound by a CBA
bet ween Local 2 and the Buil ding Contractors Associ ati on of
Del aware and the Buil ding Contractors Associ ati on of New Jersey.
The Local 592 Funds “accept the claimthat Fabi has a valid
col l ective bargai ning agreenent with BAC Local 2 for the
pur poses” of summary judgnent. See Pls.” Mt. at 3 n.4.
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performed by BAC Local 2 on the Synphony House project.*

As a result of Fabi’s refusal to make contributions to
t he Local 592 Funds, the Local 592 Funds initiated this |awsuit
seeki ng paynent of the contributions pursuant to 88 502 and 515
of the Enpl oyee Retirenent |Incone Security Act (“ERISA"), 29

U S . C 88 1132 & 1145.

1. CROSS MOTI ONS FOR SUMVARY JUDGVENT

Fabi noves for summary judgnent requesting that the
Local 592 Funds’ conplaint be dismssed inits entirety (doc.
nos. 24, 25). The Local 592 Funds nove for partial summary
judgment on the issue of liability (doc. no. 26). The Court wll
anal yze the notions as cross-notions for summary judgnment under

Federal Rule of C vil Procedure 56.

A. Legal Standard for Summary Judgnent

When confronted with cross-notions for summary judgnent
“the court nust rule on each party’s notion on an individual and
separate basis, determ ning, for each side, whether a judgnent
may be entered in accordance with the Rule 56 standard.” Fal cone

v. Teansters Health & Wl fare Fund, 489 F. Supp. 2d 490 (E. D. Pa.

2007) (Robreno, J.) (quoting 10A Charles AL Wight, Arthur R

4 On one occasion, at the outset of the project, Fab

made a smal |l paynent to the Local 592 Funds. Fabi clains that
this paynent was the result of a clerical error on its part.

-4-



MIller & Mary Kane, Federal Practice and Procedure 8§ 2720

(1998)). Thus, with respect to each party, sunmary judgnment is
proper when “the pleadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law” Fed. R Cv. P. 56(c).

The Court will analyze the parties’ cross-notions in
the order of their filing. Therefore, the Court will first | ook
to Fabi’s notion for sunmary judgnent, filed earlier in time, and
then anal yze the Local 592 Funds’ notion for partial summary

j udgment .

B. Fabi’'s Mtion for Summry Judgnent

Fabi advances two argunents in support of its notion
for summary judgnent. First, Fabi argues that, pursuant to the
Local 592 CBA, Fabi is not obligated to make contributions to the
Local 592 Funds for work that was perfornmed by BAC Local 2.
Second, Fabi argues that this litigation is essentially a m nor
battle in a longstanding jurisdictional war between BAC and the
Cement Masons, and that, because the jurisdictional dispute over
t he Synphony House project was resolved in favor of BAC Local 2
in an earlier proceeding, the Local 592 Funds cannot pursue an

ERI SA clai mfor work deened outside Local 592’s jurisdiction.



1. The Local 592 CBA does not provide for paynment of
contributions to the Local 592 Funds under these
ci rcunst ances.

Section 515 of ERISA states, in relevant part:

Every enpl oyer who is obligated to nake contri butions
to a multi-enployer plan under the terns of the plan or
under the terns of a collectively bargai ned agreenent
shall, to the extent not inconsistent with | aw, make
such contributions in accordance with the terns and
conditions of such plan or such agreenent.

29 U.S.C. §8 1145. For 8§ 515 to apply, the conditions triggering
an obligation under the rel evant CBA agreenent nust first be net.

Teansters | ndividual Enployees Welfare Fund v. Rolls-Royce Mbdtor

Cars, Inc., 989 F.2d 132, 138 (3d G r. 1993) (noting that CBAs

trigger obligations under ERI SA § 515 and that plaintiffs are
“not entitled to enforce a nonexi stent contractual obligation”).
Here, the Local 592 CBA creates no obligation for Fab
to pay the Local 592 Funds for work performed by BAC Local 2.
Article Xlll(a) of the Local 592 CBA states that contributions to
the Local 592 Funds are based on hours worked by “an enpl oyee, as
the termenployee is define[d] in Article | hereof.” Article |
defines “enpl oyees” to include “Cenent Masons (i ncludi ng Cenent
Mason forenmen) and Cenent Mason Apprentices.” The capitalization
of the term*®“Cenment Masons” in the definition of enployee
suggests that “enpl oyees” only includes nenbers of the Cenent
Masons Local 592. Article 3 of the Local 592 CBA al so mandates
that “any enployee to whomthis Agreenent is applicable [who] is

not . . . already a nenber of the Union . . . nust “becone a
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menber of the Union” within a certain anmount of tine. |[d., Art.
3. This language al so suggests that the Local 592 CBA
contenpl ates that “enpl oyees” neans nenbers of the Cenent Masons
Local 592.

In addition, Article VII(2) provides that Fabi nust
contribute to the Apprenticeship Fund “for each hour worked for
whi ch wages or conpensation . . . are payable to any enpl oyee

perform ng work covered by the terns of this agreenent.” Local

592 CBA, Art. VII(2) (enphasis added). The BAC Local 2 nenbers
perform ng work on the Synphony House were not perform ng work
covered by the Local 592 CBA. Rather, the work that they were
perform ng was covered by the BAC Local 2 CBA

This case is nearly identical to the case facing the

Sixth Crcuit in Trs. for Mch. BAC Health Care Fund v. OCP

Contrs., Inc., 136 Fed. App’'x 849, 851 (6th Cr. June 17, 2005).

There, the Sixth Crcuit recognized, albeit in a non-precedenti al
opinion, that “[i]n situations where an enployer is exposed to
conflicting CBAs that purport to inpose a duty to ‘double pay’
for the sanme job, the collecting trustee nust show that the CBA
created a contractual obligation for the enployer to make
contributions to both plans, even though only one union did the

work.” 1d. (citing Trs. of the B.A.C. Local 32 Ins. Fund. V.

Ohio Ceiling & Partition Co., 48 Fed. App’x 188, 198 (6th Cr.

2002)). The CBA in that case stated that contributions to the



uni on benefit funds “shall be paid on all Enpl oyees working under
this Agreenent.” 1d. “Enployees” were defined, however, as
“Bricklayers & Allied Craftworkers Local Union # 9 M chigan of
the International Union of Bricklayers and Allied Craftworkers.”
Id. The Sixth Crcuit concluded that the rel evant CBA created no
duty for the enployer to contribute to the union benefit funds
for work perforned by nenbers of another union:

First, the workers who did the work were not

“Enpl oyees” under the terns of the CBA because they
were not “Bricklayers & Allied Craftworkers Local Union
# 9 Mchigan of the International Union of Bricklayers
and Allied Craftworkers.” Tol edo Local 886 workers
were the only workers on the M chigan jobs. Secondly,
the GBA requires that the work be done “under this
Agreenent.” The Tol edo Local 886 workers did not work
under OCP's CBA with M chigan Local 9, they worked
under OCP's CBA with Tol edo Local 886. Lastly, the CBA
is sinply silent on the issue of double paying.

ld. at 152.

In this case, as in OCP Contractors, the workers who

wor ked on the Synphony House project were not enployees under the
terms of the Local 592 CBA because they were not Local 592
menbers. Nor did they performwork under the Local 592 CBA; they
performed work under the Local 2 BAC CBA. Finally, the Local 592
CBA is silent on the issue of double paying. In sum the Local
592 Funds have failed to show that there is a genuine issue of
materi al fact whether Fabi had a contractual obligation under the
Local 592 CBA to make contributions for work perforned under a

conpeting CBA. Accordingly, Fabi is entitled to judgnent as a
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matter of | aw.

2. The Synphony House Project is not Wthin the
Territorial Jurisdiction of the Local 592 CBA.

There is a second reason that Fabi is not obligated to
pay the Local 592 Funds for work performed by BAC Local 2. The
Local 592 CBA states that “[t]his Agreenent shall be binding in
the existing territorial jurisdiction of the Union,” which
i ncl udes Phil adel phia. Local 592 CBA, Art. 2. Inportantly, it
further provides:
The parties hereto agree to be bound with the
territorial jurisdiction of this agreenent by the terns
and provisions of the Agreenent dated June 1, 1973
establishing the Plan for the Settl enent of
Jurisdictional Disputes in the Construction |Industry
[the “National Plan”]. In particular, the parties
agree to be bound by those provisions of the agreenent
requiring conpliance “wth the decisions and awards of
the Board [and] Appeal Board of Hearing Panel”
Deci sions rendered under the Plan shall be final,
bi ndi ng, and concl usive on the parti es.

Id., Art. 16.

In other words, if the National Plan decides that the
Synphony House project is outside of Local 592's territorial
jurisdiction, then the Local 592 CBA does not apply to work
performed on the Synphony House project, because by its own
terms, the Local 592 CBA is only binding within Local 592’s
territorial jurisdiction. And here, as discussed bel ow, pursuant

to a National Plan decision, the Synphony House project is

outside of Local 592’s territorial jurisdiction. Thus, the Local
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592 CBA does not apply to work on that project.

(a) The jurisdictional dispute over the Synphony
House project was resolved in favor of BAC

Initially, both the Cenment Masons Local 592 and BAC
Local 2 clainmed territorial jurisdiction over the Synphony House
project pursuant to their respective CBAs with Fabi. However, as
referenced in the Local 592 CBA itself, the two unions are bound
to the National Plan, which mandates an excl usi ve nechani smfor
the resolution of jurisdictional disputes between the Cenent
Masons and BAC. On January 28, 2004, as a result of continuing
jurisdictional disputes between the Cenent Masons and BAC in
recent years - of which the instant case is but one manifestation
- the National Plan’s Joint Administrative Commttee held a
speci al hearing before a three-arbitrator panel to fashion a
remedy “to alleviate the continuing jurisdictional disputes
bet ween the [BAC] and the [the Cenent Masons].” Decision of the
Nati onal Plan Panel at 2. After “an arduous review of the
evi dence,” the National Plan panel decided that: “Henceforth, al
jurisdictional disputes between the BAC and t he [ Cenent Masons]
shall be resolved in favor of the work assignnent of the involved
enployer.” In the instant controversy, Fabi assigned the

Synphony House project to BAC Local 2, thereby resolving the
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jurisdictional dispute inits favor.?®

Wth the jurisdictional dispute resolved in favor of
BAC Local 2, the Local 592 CBA is not applicable to the cenent
finishing work on the Synphony House project. Thus, Fabi has no

obligation to contribute to the Local 592 Funds for that work.

(b) Fabi is Entitled to Raise the Defense of a
Settled Jurisdictional D spute.

The Local 592 Funds argue that ERI SA 8 515 prevents
Fabi fromraising the jurisdictional award as a valid defense to
the Local 592 Funds’ claim Local 592’s position, in essence, is
that “[t]he ‘jurisdictional dispute’ argunent here is no
di fferent than other defenses, which are not apparent on the face
of the contract,® and which Congress rejected in enacting Section
515.” Pls.” Mt. at 7.

It is true that in enacting ERI SA 8§ 515, Congress
intended to “permt trustees of plans to recover delinquent
contributions efficaciously, and without regard to i ssues which

m ght ari se under | abor-nmanagenent relations law.” 126 Cong.

> In addition, after BAC Local 2 filed a conplaint with
the National Plan, the Cenment Masons Director of Jurisdiction
formal ly disclainmed the cenent finishing work on the Synphony
House project. See Letter of Mchael J. Gannon to Richard
Resni ck (June 21, 2005).

6 As an initial matter, the Court notes that in this case
the “jurisdictional dispute” argunent is apparent on the face of
the Local 592 CBA pursuant to Article XVI of the agreenent.
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Rec. 23,039 (1980) (remarks by Rep. Thonpson). And it is also
true that in certain instances, courts have held that the nere
fact that an award of benefits could cause an enpl oyer to “pay
double” is not sufficient to relieve the enployer of its
contractual obligation to nake contributions to the ERI SA funds.

See Benson v. Brower’'s Mwving & Storage, Inc., 907 F.2d 310, 314

(2d Cr. 1990) (“[Q nce an enpl oyer know ngly signs an agreenent
that requires himto contribute to an enpl oyee benefit plan, he
may not escape his obligation by raising defenses that call into
question the union’s ability to enforce the contract as a whole.”

(citations omtted)); OHare v. Gen. Marine Transp. Corp., 740

F.2d 160, 170 (2d G r. 1984) (purchase of equivalent health care
i nsurance for enployees did not excuse failure to contribute to

funds); Brogan v. Swanson Painting Co., 682 F.2d 807, 809-10 (9th

Cr. 1982) (cash paynents to nonunion enpl oyees in an anount
equal to the contributions did not itself excuse the obligation
to contribute to the trust funds). Thus, the Court nust decide
whet her, under the circunstances present here, an enpl oyer nmay
raise the resolution of a jurisdictional dispute as a defense to
a union benefit fund seeking contributions under a CBA

In support of its position, the Local 592 Funds cite

the Seventh Circuit’s non-precedential decision in Trustees of

d aziers Union Local No. 27 Welfare & Pension Funds v. G bson, 99

Fed. App’x 740, 741 (7th Gr. Apr. 20, 2004). In that case, the
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Seventh Crcuit held in favor of a union seeking contributions to
its benefit funds, notw thstanding the fact that the enpl oyer had
assigned the work to a second uni on:

[1]f a CBAwth X union directs that contributions to a
desi gnat ed fund nust be made for hours worked on a job
covered by the CBA, the fund can insist on paynent even
if the work is done by nenbers of union X or by persons
unaffiliated with any union. The Fund’s claimis based
on the terns of the CBA, not on principles of |abor

law. |If the CBA provides that contributions to the
Fund are to be nmade for glazing work, [the enpl oyer]
cannot avoid his obligations by assigning that work to
nonuni on nenbers or, as here, nenbers of a different

union. . . . The Fund . . . is |like a holder in due
course in comercial law or a receiver for a failed
bank. It does not have to divine which workers [an
enployer] will select for a job. . . . The tine to

avoi d payi ng doubl e here was before the work was done
by getting an agreenent or a pre-work resolution of the
di spute. After the work was done was too | ate.

ld. at 742 (internal citations omtted).

G aziers Union is inapplicable here for two reasons.

First, as the Seventh G rcuit enphasized, in daziers Union, the

enpl oyer “essentially admt[ted] that the work on the two
gquestioned projects is covered by the glazier CBA.” 99 Fed.
App’ x at 742. Here, Fabi does not admt that the Synphony House
project’s cenment finishing work was covered by the Local 592 CBA
As di scussed exhaustively above, it is clear that the Local 592
CBA creates no obligation for Fabi to pay the Local 592 Funds for

wor k perforned by BAC Local 2.7

! Because the Local 592 CBA states that it is not
“bi ndi ng” where the National Plan decides jurisdictional disputes
agai nst Local 592, the adnonition of Rhode Island Carpenters
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Second, in Local 30, United Slate, Tile & Conposition

Roofers, AFL-CIOv. NLRB (“GQundle”), 1 F.3d 1419 (3d Cr. 1993).

the Third Crcuit expressly rejected a major prem se of the

Seventh Circuit’s reasoning in daziers Union, nanely, that there

is a distinction between seeking the work covered by a collective
bar gai ni ng agreenent and seeking the paynent of wages and ot her
benefits associated with that work. |In GQundle, an enployer
entered into two coll ective bargai ning agreenents with two

di fferent unions: Local 30 and Local 172. 1d. at 1420. After

t he enpl oyer assigned work on a particular job to Local 172,
menbers of Local 30 picketed the job site. [1d. at 1421. As a
result, the enployer filed an unfair |abor practice charge

agai nst Local 30, alleging that the picketing had the objective
of seeking the reassignnent of the work in violation of the
Nat i onal Labor Relations Act, 29 U S.C. 8§ 158(b)(4). After a
hearing on the nmerits, the National Labor Rel ations Board
recogni zed that both unions had legitimte contractual clains to
t he di sputed work, but decided the jurisdictional dispute by
awardi ng the work to Local 172. 1d.

Subsequently, Local 30 filed a grievance all eging that

Annuity Fund v. Trevi lcos Corp., 474 F. Supp. 2d 326, 333
(D.R 1. 2007), is also inapplicable here. See id. (“[Aln

enpl oyer may be placed at risk of double paynent requirenents for
benefit fund contributions [but] this outcome is avoi dabl e by

pl aci ng appropriate | anguage in the CBA to preclude a double
paynent possibility.”).
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t he enpl oyer had breached the CBA and sought danmages, including
benefit fund contributions. 1d. at 1422. An arbitrator found in
favor of Local 30 and directed the enployer to “make whol e t hose
i ndi vi dual s who were deprived of work opportunities, including

t he paynent of dues, wage and benefit fund contributions required

by the | abor contract.” [d. (enphasis added). Local 30 then
sought enforcenent of the arbitration award in federal district
court. |d.

On appeal, the Third Grcuit stated that “[t] he crux of
the issue before us is whether the arbitration award . . . is
inconsistent wwth or contrary to the Board' s assignnent of the
work to Local 172.” 1d. at 1427. The Third Crcuit then held
that it was inconsistent. 1d. “The distinction Local 30 seeks
to draw between seeking the work and seeki ng paynent for the work
is epheneral :”

[ Th]e val uable part of a right to a particular job is
the right to be paid for it. Thus, a jurisdictional

di spute between two groups of enployees as to which is
entitled to certain work is in essence a dispute as to
whi ch shall receive conpensation for that work. The
opportunity sought to performlabor is significant only
as a neans of obtaining conpensation. It follows that
if worknen, who are entitled to a job under the terns
of the | abor contract, agree to forego the obligation
of working but not the concomtant right to paynent,

t hey have not disclained any significant right. Wen,
as in this case, one group insists that work, for which
anot her group has contracted and is being paid, be
assigned it, the fact that both groups are clainmng pay
for the sane work suffices to create a jurisdictiona

di spute, and it is irrelevant that either group, or
both, may manifest a willingness to take the pay and
forego the work.
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ld. at 1427-28 (quoting NLRB v. Local 1291, Int’'l Longshorenen’s

Assoc., 368 F.2d 107, 110 (3d Cr. 1966)).°%

The upshot of this logic is clear. Once a union has
|l ost a jurisdictional dispute, it cannot then turn around and
seek enforcenent of other rights under the CBA, including the
paynment of benefit fund contributions it would otherw se have

received under its CBAwith the enployer. Cf. Carpenters Fringe

Benefit Funds v. MKenzie Eng’'g, 217 F.3d 578, 592 (8th G

2000) (“Because Local 166 did not invoke [the NLRB s inter-union
jurisdictional dispute procedure], the Funds are not entitled to
contributions for work assigned to nenbers of a conpeting union

wWithin the jurisdiction of that union.”).

The Local 592 Funds rely heavily on Schnei der Myving &

Storage Co. v. Robbins, 466 U S. 364 (1984), to argue that an

arbitration award of territorial jurisdictional cannot be used
against a union’s benefit fund. Schneider is inapposite to this
case. In Schneider, two union benefit funds filed a federal
action seeking contributions fromtwo enpl oyers for work

performed by nenbers of their union. 1d. at 366-67. The CBA

8 In so holding, the Third G rcuit expressly rejected an
earlier Seventh Circuit case, which found no inconsistency in
awar di ng backpay to a union even though the NLRB had rul ed
agai nst that union on a jurisdictional claim 1d. (citing Hutter
Constr. Co. v. Int’l Union of Operating Engs., Local 139, 862
F.2d 641 (7th Gr. 1988)). Thus, the Court predicts that the
Third Crcuit would simlarly reject the Seventh Crcuit’s
hol ding in G aziers Union
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required the arbitration of any “differences . . . between the
Conmpany and the Union or any enployee of the Conpany as to the
meani ng or application of the provisions of [the CBA].” 1d. at
367. The district court dismssed the action pending arbitration
of the dispute, but the Eight GCrcuit reversed. 1d. The Suprene
Court was thus presented with the question of “whether the [union
benefit] funds may seek [contributions] against a participating
enpl oyer without first submtting to arbitration an underlying
di spute over the neaning of a termin the enployer’s
col l ective-bargaining agreenent.” |1d. at 365. 1In deciding that
the benefits funds were not required to submt their clainms to
arbitration, the Suprene Court noted that “the presunption of
arbitrability is not a proper rule of construction in determ ning
whet her arbitration agreenents between the union and the enpl oyer
apply to disputes between [benefit fund] trustees and enpl oyers .

.7 1d. at 372. It then held that “[w]ithout the presunption
of arbitrability, the agreenents at issue here evidence no intent
on the part of the parties to require arbitration of disputes
bet ween the [union benefit funds] and the enployers.” 1d. at
372.

As in Schneider, this case involves union benefit funds

seeking contributions froman enployer, but that is where the
simlarities between Schneider and this case end. This Court is

confronted wwth an entirely different question than that facing
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the Suprenme Court in Schneider. Here, the question is whether,
under the present circunstances, an enpl oyer may raise the
resolution of a jurisdictional dispute as a defense to the union
benefit funds’ demand for contributions under a CBA. The Court
is not being asked to conpel the union benefit funds to submt
their claimto arbitration, as the enployers sought in Schneider.
Rat her, the enployer is seeking to bar a claimfor contributions
for work that a national arbitration panel awarded to a different
union. In other words, Schneider may prevent Fabi from
conpelling the Local 592 Funds to arbitrate their claim but
Schnei der does not prevent Fabi fromraising the defense that the
Nat i onal Pl an awarded the work for which the Local 592 Funds seek

contributions to a different union.

3. Concl usi on

There is no genuine issue of material fact that Fabi is
not under a contractual obligation to make contributions to the
Local 592 Funds. The Local 592 CBA does not provide for paynent
of contributions to the Local 592 Funds for work performed by
menbers of a conpeting union. Mreover, as a result of the
Nat i onal Pl an decision, the Synphony House project is not within
the territorial jurisdiction of the Local 592 CBA. Thus, by its
own terns, the Local 592 CBA does not apply to the Synphony House

wor k. Accordingly, Fabi’s notion for sumrary judgnment will be
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gr ant ed.

C. The Local 592 Funds’ Mdtion for Partial Summary
Judgnent

The Local 592 Funds have al so noved for partial summary
judgnment on the issue of liability. However, as discussed above,
there is no genuine issue of material fact that Fabi is not under
a contractual obligation to make contributions to the Local 592
Funds. W thout such a contractual obligation, the Local 592
Funds cannot establish liability against Fabi pursuant to the
Local 592 CBA. Accordingly, the Local 592 Funds’ notion for

partial summary judgnent will be deni ed.

I11. CONCLUSI ON

For the foregoing reasons, Fabi’s notion for sumary
judgment will be granted, and the Local 592 Funds’ notion for
partial summary judgnent will be denied. An appropriate order,
granting judgnent in favor of Fabi and agai nst the Local 592

Funds, will be entered.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CEMENT MASON' S UNI ON LOCAL CIVIL ACTI ON
NO. 592 PENSI ON FUND, et al. : NO. 05- 4735
Plaintiffs, :
V.

ALLEN ZAPPONE, et al.

Def endant s.

ORDER

AND NOW this 16th day of August, 2007, it is hereby
ORDERED t hat Defendants’ Mdtion for Summary Judgnment (doc. no.
24) is GRANTED.

It is FURTHER ORDERED that Plaintiffs’ Mtion for
Partial Summary Judgnent (doc. no. 26) is DEN ED.

It is FURTHER ORDERED that JUDGMVENT shall be entered

in favor of Defendants and against Plaintiffs.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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