I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI E- JOSEE CERQL, )
Plaintiff, ) ClVIL ACTI ON

V.
TEMPLE UNI VERSI TY OF THE )
COMVONVEALTH SYSTEM OF HI GHER

EDUCATI QON, :
Def endant : NO. 06-213

MVEMORANDUM AND ORDER

McLaughlin, J. August 16, 2007

The plaintiff, an associate professor at Tenple
University, alleges that she was denied a pronotion to ful
professor in retaliation for filing a charge with the EECC. The
defendant has filed a notion for summary judgnent, which the

Court will grant.

Facts
The plaintiff (known professionally as “Ama Mazam”)
was hired as an assistant professor in the defendant’s Depart nent
of African-Anerican Studies (“DAAS’) in 1993, recruited by
prof essor Mol efi Asante. PlI. Dep. at 32.! She was granted

tenure in 1996.

! A portion of the plaintiff’s deposition is attached to
the Defendant’s Brief in Support as Exhibit A and cited herein as
“Pl. Dep. at __.”



The plaintiff sued the university and her union in
1999, alleging that the selection of Joyce Joyce as depart nment
chair by Dean Carolyn Adans viol ated the professors’ union
agreenent. See Def.’s Br. in Supp. Ex. B, Ex. 4. The suit was
di sm ssed as noot when Dr. Joyce stepped down fromthe post. See
id. Ex. B, Ex. 5.

I n Septenber of 2002, the plaintiff filed a charge with
the EECC al |l eging that she was denied nerit increases because of
her national origin (the plaintiff is a French citizen from
Guadel oupe). She clained that a letter placed in her file by
Acting Dean Morris Vogel, which alleged that she contravened a
directive from DAAS chair Nathaniel Nornment, was al so notivated
by national origin discrimnation. 1d. Ex. B, Ex. 17.

Acting Dean Vogel was replaced by Dean Susan Her bst
(“Dean Herbst” or “the Dean”) in May of 2003. On May 27, 2003,
the plaintiff received a “dismssal and notice of rights” letter
fromthe EEOC. The notice was sent to Virginia Flick of the
defendant’s O fice of University Counsel. Pl.’s Br. in Opp. Ex.
D. On June 3, 2003, the notice was faxed to Acting Dean Vogel.
Id. It is not clear who received the fax. The plaintiff did not

file a lawsuit based on her EEQOC char ge.

A. Temple's Pronotion Process

In the spring of 2003, the plaintiff decided to apply



for pronotion to full professor. At Tenple, application for a
full professorship, unlike an application for tenure, is not nmade
at a fixed tinme. Instead, pronotion depends “only on [an
applicant’s] record of acconplishnment.” Applicants for pronotion
are evaluated on their schol arship, teaching, and service to the
university. Def.’s Br. in Supp. Ex. B, Ex. 9 at 5, 8-09. A
candi date nust excel in one area and be satisfactory in the other
two in order to receive a pronotion. 1d. Ex. B, Ex. 10 at 7.

I n eval uating the scholarship of a candidate for ful
prof essor, work that was submtted in an application for tenure
is not considered. Scholarship is evaluated along the foll ow ng
criteria: (1) “site of publication (quality of the press and or
journals)”; (2) “external reviews,” including “solicited and
unsolicited reports (e.g., book reviews...)”; and (3) “quality
eval uati on made by peers.” In review ng published works,
refereed or reviewed publications are given greater weight, and
candi dates are instructed to submt with their applications the
review process for refereed materials. To aid in the assessnent
of their scholarship, applicants and their departnents sel ect
four external evaluators to judge the applicants’ work. The
eval uators should not have a “strong personal connection” with
t he applicant — they should not, for exanple, be “coll aborators,
mentors, or colleagues. . . [.]” |Id. Ex. B, Ex. 9 at 2, 5, 10.

The pronotion process begins wwth the candidate’s



nom nation to the Dean by either the departnental chairperson, a
full professor in the candidate’ s departnent, or the candi date
himsel f or herself. 1d. at 12. The process is tiered, with
reviews by: (1) a commttee within the candi date’s departnent;

(2) the departnment chair; (3) a conmttee of the college; (4) the
dean; (5) a subcommttee of the Council of Deans where there are
conflicting reviews; (6) the provost; and (7) the university
president. Each set of reviewers makes a recommendation as to
whet her the applicant should be pronoted and then passes the file
along to the next set of reviewers.

The departnmental committee ordinarily consists of three
full professors fromthe applicant’s departnment. \Were the
departnent has fewer than three full professors, the dean and the
departnment together establish a conmttee to initiate the review
process. |d.

After the departnental commttee review, the chair of
t he departnent makes an “i ndependent recommendation.” The
applicant’s file is then passed along to the Coll ege Revi ew
Committee (“the College Committee” or “the Commttee”), which
consists of six nenbers serving staggered, three-year terns. The
Dean is a “non-voting, ex-officio” nmenber of the conmttee, which
reviews the departnental recommendations but does not nmake a de
novo assessnent. \When the Commttee di scovers gaps in an

applicant’s file, it may request fromthe candi date additi onal



materials. [|d. at 13-14.

The Conmttee’'s recommendation is forwarded to the
dean. The dean nakes an i ndependent recomendation and transmts
the review to the Council of Deans when there are conflicting
recommendati ons on whether to grant a pronotion. 1d. at 15-16.
The Council issues its own recommendation to the provost. At
the tinme of the plaintiff’s application, files were revi enwed by
the Pronotion and Tenure Advisory Commttee when they were
received in the provost’s office. The Advisory Committee
consisted of full professors, university officers, and two
students. The Advisory Commttee nade reconmendations to the
provost, who then evaluated the applications hinself. Def.’s Br.
in Supp. Ex. N at 12-13. The provost nmakes an oral or brief,
witten recormmendation to the president. Pl.’s Br. in Opp. EXx. N
at 11-12. The president then makes the final decision on whether
a candi date should be pronoted. Def.’s Br. in Supp. Ex. B, Ex 9

at 14, 16.

B. The Plaintiff Pursues Pronotion

On April 8, 2003, the plaintiff notified Acting Dean
Vogel that she intended to seek a pronotion to full professor.
On June 10, 2003, Dean Herbst held a neeting with the plaintiff
to discuss her file. According to the Dean, she frequently neets

w th candi dates for pronotion to “discuss with themtheir record



and whether it’s a good tinme for themto go up [for review] or
not. . . [.]" Def.’s Br. in Supp. Ex. D at 16.

The two had, according to the plaintiff, a “decent
conversation.” The Dean told the plaintiff that she did not
think the plaintiff was ready to apply for a full professorship.?
She said that certain nmaterials on the plaintiff’s resunme, such
as edited (as opposed to authored) books should not be given much
weight. PlI. Dep. at 189, 192. Dean Herbst testified, and the
plaintiff does not contest, that the Dean expressed concern with
the plaintiff’s lack of articles in peer-reviewed journals and
books with known publishers. Def.’s Br. in Supp. Ex. D. at 17-
18.

The plaintiff told the Dean that she thought that these
standards were too high relative to Tenple's reputation and the
qualifications of other full professors. Pl. Dep. at 190, 192.
She recogni zed, however, that these standards were set by the
university president and were increased “across the board.” 1d.
at 189-99.

The plaintiff decided to pursue a pronotion, telling
the Dean that it would be good for her “to get the information

[ she] needed to make [her] case stronger. . . [.]” 1d. at 191-

2 The Dean nmet with two other applicants during the
sumer of 2003 and advi sed both of themto postpone the pronotion
process, which they did. Pl.’s Br. in Oop. Ex. A at 2. One of
t hese applicants was Nat hani el Nornment, chair of the DAAS. Pl.
Dep. at 30-31; Def.’s Br. in Supp. Ex. H at 20-21.

6



92. (Professors may reapply for a pronotion if they are
rejected.)

The DAAS has only one full professor, Mlefi Asante,
and pursuant to the university’s policies, he and the Dean
di scussed the formation of an Ad Hoc conmttee to review the
plaintiff's file in lieu of the departnental commttee. Dean
Her bst suggested that Dr. Asante recuse hinself fromthe
commttee because of his relationship with the plaintiff. (He
is, according to the plaintiff, her “nmentor,” and the two are co-

editors of the Encycl opedia of Black Studies and the Journal of

Black Studies. PlI. Dep. at 32; Def.’s Br. in Supp. Ex. B, EX. 6)

The Dean testified that it is conmon to ask professors to recuse
t hemsel ves in such situations because the fell ow professor has “a
vested interest in the review going well| because it reflects upon
their owmn work.” |d. Ex. D at 25.

After Dr. Asante assured the Dean that he could be
objective, the Ad Hoc conmmittee was fornmed, consisting of Dr.
Asante and two professors fromoutside the DAAS. The committee
solicited reviews fromfour external evaluators, who gave
positive assessnents of the plaintiff’s candidacy. Pl.’ s Br. in
Qop. Exs. GJ. The Ad Hoc commttee recomended that the
plaintiff be pronoted, finding her research “excellent” and her
teachi ng and service “satisfactory.” The recomendati on was

signed by Dr. Asante, who testified that a candidate’s entire



body of work shoul d be consi dered when eval uati ng an application
for full professorship. Def.’s Br. in Supp. Ex. Hat 105; id.

Ex. B, Ex. 22.

C. The College Commttee Recommends Deni al

Al t hough the next step in the review process is
ordinarily an assessnent by the departnent chair, Dean Herbst
notified Dr. Nornment that he should not review the plaintiff’s
file because he was not a full professor. The Ad Hoc comnmttee’s
review was therefore passed on to the College Commttee. At the
time, Joyce Joyce, the subject of the plaintiff’s 1999 |awsuit,
was on the Commttee. She recused herself because she was the
former chair of the DAAS. 1d. Ex. K at 33.

According to Jack Gol dkanp, the Comm ttee nenber with
primary responsibility for the plaintiff’s file, the Conmttee
| acked sufficient information to make a determ nati on about the
plaintiff’s schol arshi p because of several deficiencies: her two
sol e- aut hored books since her |ast pronotion were in French, and
she did not provide translations or reviews of the works or
i nformati on about their publishers. She also failed to give
“journal inpact statenments” or citation information so that the
Comm ttee could assess her articles. The Conmttee wote to Dean
Herbst to ask whether it was appropriate to request these

materials fromthe plaintiff, and the Dean responded that it was.



Id. Ex. O at 34-37

Dean Herbst emailed the plaintiff on Decenber 1, 2003
stating that the Commttee requested translations of the works in
French, information about the quality of the publishers, and book
reviews. She further stated that if these materials were not
provi ded, the Conmttee would reach a decision on her application
wi thout the information. She suggested that the plaintiff
wi t hdraw her application until the materials could be provided.
Pl.’s Br. in Qopp. Ex. L

On Decenber 5, 2003, after the plaintiff wote to the
Committee regarding its requests, one Conmttee nenber wote to
the others, “[d]o we know exactly what the Dean said to her? Are
we or are we not supposed to comrunicate with her directly?” 1d.
The Commttee wote directly to the plaintiff on

Decenber 8, 2003, repeating the requests for translations of the
works in French, information about the publishers, and book
reviews, commentaries, citations or “other scholarly feedback.”
It al so requested “additional, independent outside review
letters” fromschol ars associated with | eadi ng doctoral prograns
in African-Anerican Studies. In particular, it requested a
review froman expert in linguistics, the topic of one of the
plaintiff’s books. The Commttee requested the materials by
Decenber 19, 2003 and stated that it mght be “nore realistic” to

provide the materials for the next year’s pronotion cycle. The



plaintiff replied on Decenber 12, 2003, saying that the Commttee
shoul d exclude from consideration her French works if it felt
that it was “norally correct” and “legally sound.” She declined
to withdraw her application. Def’'s Br. in Supp. Ex. P, Exs. 2,

7.

The Commttee issued its report on January 8, 2004,
stating that it did not have enough information to assess the
plaintiff’s schol arship because she did not provide reviews,
citation information, or publisher information for the works in
French. It stated that these requirenments apply equally to
prof essors whose works are in English. |d. Ex. P, Ex. 8. Dr.
ol dkanp testified that he did not know about the plaintiff’s
EEOCC charge when the Commttee voted to reconmend deni al of her

application. ld. Ex. O at 105.

D. The Dean Recommends Deni al

After the College Conmmttee issued its recommendati on,
the plaintiff’s file was passed to Dean Herbst for review Her
recommendation, in the formof a letter to Provost Schwart z,
agreed with the Commttee that the plaintiff should not be
pronoted. She wote that she nust “go farther” than the
Comm ttee because she felt that the plaintiff’s work was “far
bel ow the university' s “standard for pronotion to the highest

faculty rank.” She raised nunmerous critiques about the
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plaintiff’s work: (1) the works published in French and Engli sh
were by unknown or unremarkabl e publishers; (2) it was inpossible
to assess the plaintiff’s books because they were in French and
she did not provide reviews; (3) there was a | ack of peer-

reviewed articles; (4) her articles in the Journal of Black

Studi es, of which she was an editor, did not contain “original
research, critique, or theorizing”; and (5) the external
eval uations were full of “wld praise wthout useful analysis of
[the plaintiff’s] research.” Pl.’s Br. in Opp. Ex. A at 1-4.
The Dean next exam ned the plaintiff’s teaching, which
she found satisfactory, and her service, which she found
unsati sfactory. She stated that the plaintiff’s personnel file
was “replete with conplaints by and about” her and that she was a
“chronic destructive force” in the DAAS and “at war w th our
Col l ege and University,” as a conversation with Dr. Nornent or
her col |l eagues would confirm She added that the plaintiff’s
communi cations with her were “juvenile and nean spirited” and
that the plaintiff “detests her own community and is intent on
hol di ng the Departnent back.” Finally, she cited an article by

the plaintiff in the Encyclopedia of Black Studies in which she

“denean[s] Tenple and its admnistration” in a “childish and
hi storically inaccurate characterization of departnment history.”
ld. at 6.

The Dean testified that she did not know about the

11



plaintiff’s EEOC charge when she wote her recomrendati on.
Def.”s Br. in Supp. Ex. D at 110. The plaintiff maintains that
this is false, relying in part on a cooment Dr. Asante allegedly
made to the Dean.

According to Dr. Asante, he had a conversation with the
Dean on May 27, 2003 where she asked himwhether the plaintiff
was the woman “who brought the |awsuit against Tenple.” He
replied, “do you nean the EECC?” [d. Ex. Hat 21. They did not
have an “extensive” conversation about the EEOC charge, according
to Dr. Asante: “there was no discussion per se about it. It was
a comment.” Pl.”s Br. in Opp. Ex. C at 114, 118 (calling the
mention of the EECC charge a “passing reference”). Further, Dr.
Asante m sunderstood the nature of the plaintiff’s EEOC charge,
believing that it alleged retaliation based on the plaintiff’s
1999 | awsuit as opposed to her clains of national origin
discrimnation. [|d. at 115.

The plaintiff also argues that the Dean’s know edge of
the EEOC charge may be inferred fromthe notice of dism ssal sent
to Acting Dean Vogel and the fact that the notice was in the copy
of the plaintiff’s personnel file reviewed during discovery. The
def endant di sputes that Dean Herbst received the fax addressed to
Dean Vogel and points out that at the time the Dean reviewed the
plaintiff's file in May of 2004, each professor had three files

containing different material: one in the vice provost’s office,

12



one in the human resources departnent, and one in his or her
departnment. The files were not nerged until June of 2004, after

the Dean’s review. Def.’s Br. in Supp. Ex. R

E. Dr. Nornent Recomends Deni a

After the Dean wote her recommendati on, she passed the
plaintiff's file to a subconmttee of the Council of Deans
because there were conflicting recomendations bel ow. Linda
Mauro, the Vice Provost for Faculty Affairs, reviewed the file
that was to be sent to the Council and asked Dean Herbst to
request a recomrendation fromthe DAAS chair, Dr. Nornment. |d.
Ex. Dat 74; Ex. | at 17-18. Dr. Mauro felt that Dr. Nornent’s
recomendation was required by their union contract. 1d. Ex. S
at 29-30.

Dr. Nornment’s reconmended that the plaintiff be denied
a pronotion. Although he found her schol arship satisfactory, he
noted that: (1) she did not have any single-authored texts in
English; (2) the magjority of her single-authored journal articles

appeared in the Journal of Black Studies, on whose editorial

board she served; and (3) she did not have an external review
froma professor of linguistics, her area of expertise. He al so
found her teaching satisfactory, despite unexplained epi sodes,
such as an al |l eged one-and- a- hal f-week absence fromclass. H's

negati ve recommendati on rested on his conclusion that her service

13



was not satisfactory:

.during ny tenure as chair, [the plaintiff] has
not shown herself to be a coll eague serving the best
interests of the Departnent of African Anerican

Studi es. She has consistently worked against virtually
any and all suggestions, initiatives, and efforts
undertaken by the faculty (save Dr. Ml efi Asante) in
all departnental matters, irrespective of their |evel
of significance. It is ny belief that she views
hersel f as separate and distinct fromthe m ssion,

met hodol ogy, and phil osophi cal foundation of the
departnment, does not actively participate in
departnental functions or events, and practices a form
of intellectual isolationismwhich threatens the
advancenent of the departnent and discipline in every
area.”

He also faulted the plaintiff for her Encycl opedia of Bl ack
Studies entry about the history of the DAAS, calling it
“egregiously inaccurate.” |1d. Ex. J, Ex. 1. At the tinme he
wote his review, Dr. Nornment knew of the plaintiff’s 1999

| awsuit but not her 2002 EECC charge. 1d. Ex. | at 34, 39-40.

Dr. Nornent’s review was not considered by the Provost
or the President. After Dr. Nornent notified the plaintiff of
his review, she filed a petition to have his reconmendati on
removed fromher file on the ground that he was only an associ ate
prof essor. Deborah Hartnett, Vice President of Human Resour ces,
responded that although the collective bargaining agreenent
bet ween the professors’ union and the university required a
recommendation fromthe departnental chair, the requirenent would
be waived in the plaintiff’s case and Dr. Nornment’s assessnent

renoved fromher file. ld. Ex. B, Ex. 27
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F. The Council of Deans Recommends Deni al

VWiile Dr. Norment was witing his review, a
subcomm ttee of the Council of Deans, consisting of the dean of
the School of the Arts as well as the deans of the Soci al
Adm ni stration, Dentistry, and Busi ness schools, evaluated the
plaintiff's file. The Council limted itself to an assessnent of
the plaintiff’s scholarship, concluding that it could not nmake an
assessnent for several reasons: (1) neither it nor the external
reviewers could assess the inpact of her books because they were
publ i shed just prior to her application for pronotion; (2) the
plaintiff did not publish sufficient work in peer-reviewed
journals; and (3) several of the external reviewers contributed
to books edited by the plaintiff, raising the possibility of
bias. The Council recomrended that the plaintiff resubmt her
application at a later tine. 1d. Ex. M Ex. 1.

The concl usions of the Council were echoed in the
deposition of Larry Icard, the chair of the Council, who noted
the lack of book reviews in the plaintiff’s file and the absence
of materials enabling the Council to ascertain the value of the

her work in her field.® He also testified that he did not know

3 Dr. lcard further testified that it was not unconmon to
have a request made to have excerpts or chapters translated so
that Council nenbers could review the naterial; that no negative
i nference was drawn about the lack of English translation of the
plaintiff’s books; and that a translation would not have changed
his recommendati on because there still would have been no
evi dence of scholarly inpact. |1d. at 22, 53-55.

15



about the plaintiff’s EECC charge when he reviewed her file. I1d.

Ex. L at 24, 34-35.

G The Plaintiff's Application is Denied

After a review by the Council, the plaintiff’s file was
sent to Provost Ira Scwhartz for an informal review The
Advi sory Committee recommended agai nst pronotion, and Provost
Schwartz agreed after naking an “i ndependent decision” on the
plaintiff's file. He testified that the lack of English
transl ations or reviews of her work nade eval uation of her
schol arship i npossible. He thought that the schol arship that
coul d be evaluated was “quite weak.” He did not see the
plaintiff’'s personnel file or know about her EEOC charge before
he made his recommendation. |1d. Ex. N at 26, 33, 36-38.
Finally, the plaintiff’s file was passed to Tenple’s

President, David Adamany, who had a professor, Ann Van Sant,
assess her application. Van Sant found the plaintiff’s
schol arship | acking. She noted that the plaintiff’s only sol e-
aut hored books were in French and that she did not provide
reviews for them Summing up the plaintiff’s application, she
wr ot e:

This is a disappointnent at best. Critical information

is mssing wwthin the CV. There is no conplete listing

of her teaching assignnents and one wonders if al

course evals were provided. Syllabi are not strong.

She has been a prolific witer, but the quality is
unknown. No reviews are provided. The inpact of her

16



work is not clearly established. Finally, the external

eval uators do not provide rigorous reviews. |t appears

they may have been hand picked by Asante. . . [.]
Id. Ex. G Ex. 1. Wen the President reviewed the plaintiff’s
file, he considered Dean Herbst’'s letter, but it was “in no way
determ native”; university policy required that he make an
“i ndependent review.” He explained that this was necessary
“because in life, it’s possible for everybody to be wong but one
person.” 1d. Ex. F at 42, 44.

In the President’s view, it was “very unusual” for Dr.
Asante to sit on the Ad Hoc conmttee as the plaintiff’s co-
aut hor and co-editor. He testified that he had rarely
encountered a simlar situation and that he thought it reflected
a lack of “distance and objectivity” in the eval uation.
Assessing the plaintiff’s schol arship, he observed that there was
a lack a citations to her work and that there was no way to
assess her books because she had not provided any reviews. |d.
at 39-41.
On June 24, 2004, the President informed the plaintiff

that her application for pronotion had been deni ed because the
i mpact of her schol arship could not be determined. 1d. Ex. G
Ex. 3. Both at the tine of his evaluation of her file and at the
time of his deposition, the President was unaware of any EECC

charge brought by the plaintiff. [d. Ex. F at 45,
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1. Analysis

The plaintiff alleges that her application for full
prof essorship was denied in retaliation for her EECC charge in
violation of Title VII and the Pennsyl vania Human Rel ati ons Act
(“PHRA"). 4 She clains that the university's proffered reasons
for its decision were pretextual. Pl.’s Br. in Opp. at 1.

A “pretext” claimof unlawful retaliation under Title
VIl follows the burden-shifting framework established in

McDonnel | Douglas Corp. v. Green, 411 U.S. 792 (1973).° See

Wodson v. Scott Paper Co., 109 F.3d 913, 920 (3d G r. 1997).

Under this framework, a plaintiff nust first establish a prim
facie case of retaliation. [d. |If the plaintiff succeeds, the
burden shifts to the defendant to “articulate sone |egitinmate,
nondi scrimnatory reason” for its actions. Id. at 920 n. 2.
Shoul d the defendant carry this burden, the plaintiff nust
convince the factfinder that this explanation was a pretext and
that retaliation was the real reason for the adverse enpl oynent

acti on. Marra v. Phil adel phia Housi ng Authority, --F.3d-—, 2007

WL 2215603 at *9 (3d Gr. 2007)(quotation omtted). The Court

concludes that the plaintiff has failed to provide sufficient

4 The plaintiff’s conplaint also alleged that the denial
was notivated by her national origin in violation of Title VII
and the PHRA. She has agreed to dismss these clains. Pl. s Br.

in OCpp. n.2.

5 The sanme standards and decisional |aw apply to
retaliation clains under Title VII| and the PHRA. Sl agle v.
County of darion, 435 F.3d 262, 265 & n.5 (3d Gr. 2006).
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evidence to establish a prinma facie case or permt an inference

that the defendant’ s explanation for its actions was pretextual

A. The Plaintiff's Prinmn Facie Case

In order to establish a prim facie case of unlawful
retaliation, a plaintiff nust show. (1) that she engaged in a
protected activity; (2) that she subsequently suffered an adverse
enpl oynent action; and (3) that there was a causal connection
bet ween her protected activity and the enployer’s adverse action.
Id. (citation omtted).

The parties agree that the plaintiff’s EEOC charge was
a “protected activity” and that the denial of pronotion to ful
prof essor was an “adverse enpl oynent action.” The sole question,
therefore, is whether the plaintiff has produced sufficient
evi dence to show a causal connection between the two.

A plaintiff may rely on a broad array of evidence to
denonstrate this causal link. The tenporal proximty between the
protected activity and the adverse action can be evi dence of
causation. \Wen the tine between the protected activity and the
alleged retaliation is not so close as to suggest causation by
itself, courts ook to the intervening period for “denonstrative
proof.” Such evidence may take the form of antagonistic conduct
or ani nus agai nst the enpl oyee, inconsistent reasons given by the

enpl oyer for its actions, or the enployer’s treatnent of other
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enpl oyees. 1d. at *10. In assessing whether the evidence
of fered by the enployee is sufficient to show causation, a court
shoul d not view events in isolation but rather exam ne the “whol e
picture” created by the facts. Wodson, 109 F. 3d at 921.

The plaintiff does not argue that the President’s
ultimate decision to deny her a pronotion was retaliatory.
| nstead, she clains that Dean Herbst’'s reconmendati on was
retaliatory and tainted the subsequent reviews of her file.
Pl.”s Br. in Opp. at 2, 13-16. The Court therefore first
exam nes whether the plaintiff has provided any evidence that the
Dean’ s recommendati on was causally |inked to her EEOC char ge.

The Court assunes that the plaintiff’s evidence would
allow a reasonable jury to find that Dean Herbst knew that the

plaintiff filed the charge, ® but know edge of protected activity

6 The evi dence that Dean Herbst knew that the plaintiff
filed an EECC charge when she reviewed the plaintiff’'s file is
weak. The plaintiff has not discredited the defendant’s
contention that there were three personnel files with different
materials at the time of Dean Herbst’'s review, and it is not
cl ear who received the June 3, 2003 fax to Acting Dean Vogel
Nonet hel ess, a jury mght find that the evidence, viewed in the
Iight nost favorable to the plaintiff, establishes that Dean
Her bst knew that the plaintiff had filed a charge.

There is no evidence, however, that Dean Herbst knew
about the substance of the charge, which was filed eight nonths
before she was hired. Dr. Asante did not testify that he
di scussed the details of the charge with her, and in fact, he
m st akenly believed the charge related to the plaintiff’s 1999
suit. Further, the plaintiff’s personnel file post-consolidation
and the fax sent to Acting Dean Vogel contained only the notice
of dism ssal, which did not give any details about the substance
of the charge.
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by itself is insufficient to show causation. See Wodson v.

Scott Paper Co., 109 F.3d at 923 n.6. See also More v. City of

Phi | adel phia, 461 F.3d 331, 351 (3d Cr. 2006) (where enpl oyee

sought to denonstrate causation based on tenporal proximty

bet ween protected activity and adverse action, he needed to show
in addition that the decisi onmaker had know edge of the protected
activity). The plaintiff nust therefore point to other evidence
of causation. The plaintiff does not rely on a tenporal |ink

bet ween her EEQOC charge and the Dean’s reconmendati on, but
instead argues that the Dean’s role in the pronotion process and
her recomrendation itself provide sufficient evidence from which

an i nference of causation can be drawn.

1) The Dean’s Role in the Pronotion Process

The Court, as required by Wodson, evaluates the
plaintiff’s evidence by | ooking at the “whole picture.” The
plaintiff described her initial neeting with Dean Herbst, which

occurred after Dr. Asante allegedly infornmed the Dean of the EECC
charge, as a “decent conversation.” Dean Herbst offered
constructive criticismabout the weaknesses in the plaintiff’s
file and advised the plaintiff to strengthen her application and
apply for full professorship at a later tinme. The plaintiff
testified that she did not feel singled out by the Dean’s

remarks. In fact, the Dean routinely nmet with candi dates for
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pronotion and in two other neetings in the sumer of 2003,
including one with the chair of the plaintiff’s departnent,
recomended post ponenment of the pronotion process until the
candi dates’ files were strengthened. This narrative does not
suggest any “ani nus” or “antagonisni toward the plaintiff by the

Dean. See Marra, --F.3d—, 2007 W. 2215603 at *10.

Nor does the Dean’s subsequent role in the pronotion
process indicate ill wll toward the plaintiff. She told Dr.
Norment, whomthe plaintiff accused of “professional jealousy” in
her deposition, that he should not reviewthe plaintiff's file
even though he was the head of the DAAS. Pl. Dep. at 30. (This
decision was ultimately reversed by Dr. Mauro, a Vice Provost,
and Dr. Nornment was permtted to wite his (negative) review)
Dean Herbst al so did not press her request that Dr. Asante not
serve on the Ad Hoc commttee, despite the fact that it was “very
unusual ,” as President Adamany testified, for a commttee nenber
to have such close ties to an applicant.

Simlarly, Dean Herbst’s involvenent with the Coll ege
Comm ttee does not suggest that she was animated by a retaliatory
notive. The plaintiff disagrees, arguing that the Dean
“essentially took over” the College Conmttee and that her demand
that the plaintiff translate her books within ten days
denonstrates her bad faith. There is no evidence, however, to

support this characterization of the Dean’s interaction with the
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Coll ege Commttee. Dr. Goldkanp testified that he did not have
any substantive discussions with Dean Herbst about the
plaintiff’s file and that she sinply relayed the Commttee’s
requests to the plaintiff. These actions are consistent with the
Dean’s role as an “ex officio” menber of the Conmttee, as
described in Tenple's pronotion procedures. Further, the ten-day
demand cane not fromthe Dean but the College Conmittee itself.’
The plaintiff attributes significance to a Conmttee
menber’s questioning “exactly what the Dean said to [the
plaintiff].” Such an email m ght be nmeaningful if, for exanple,
Dean Herbst had put requests to the plaintiff that the Conmttee
had not itself initiated. But the Dean’s email asked the
plaintiff to submt materials that the Commttee had identified
as mssing, the sane materials that the Commttee identified in
its letter to the plaintiff several days later. |In fact, the
Commttee's letter was nore demandi ng than the Dean’s email,
asking for additional external reviews and that any translation

of her books be provided within ten days.?

! According to Dr. Col dkanp, the Commttee is under an
obligation to conplete its reviewwthin a tine frame set by the
university and the College of Liberal Arts. Def.’s Br. in Supp.
Ex. O at 19-22.

8 This request was within the Conmttee’ s powers to
request additional information froman applicant if it discovers
gaps in his or her file. Notably, the Commttee did not nerely
demand French translations of the plaintiff’s works but al so
“scholarly feedback.” In other words, as the Commttee stated in
its review, the problemw th the plaintiff’s application was not
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2) The Dean’s Reconmendati on

The plaintiff also relies on the Dean’s recomrendati on
as evidence of causation. But her review does not, either
standi ng alone or viewed in conjunction with the plaintiff’s
ot her evidence, allow an inference of causation to be drawn.
Several deficiencies highlighted by Dean Herbst — the | ack of
i nformati on about publishers, the absence of scholarly reviews,
and the lack of an external assessnent evaluating rigorously the
plaintiff’s contribution to her discipline — were also cited by
Coll ege Commttee. The Dean also cited the |ack of peer-revi ewed
publications as an inadequacy in the plaintiff’s schol arship.
These expl anations for her recommendati on are consistent with the
weaknesses that she highlighted in her neeting wwth the plaintiff
one year prior.

These expl anations are al so consistent with subsequent
recomendati ons by the Council of Deans, Dr. Nornent, the
Advi sory Comm ttee, Provost Schwartz, and President Adamany, none
of whom knew about the plaintiff’s EEOCC charge. These reviewers,
as Dean Herbst did, noted the plaintiff’'s |lack of peer-reviewed

publications, her tendency to wite for publications for which

that she did not provide translations of her French books per se.
Instead, it was that the Coormttee had no way to evaluate their
quality, either by reading the works thensel ves or assessnents by
others. The plaintiff admtted in her deposition that she did
not provi de anyone at the university reviews of her French books.
Pl. Dep. at 215. Wthout translations, therefore, it is not

cl ear how she thought the quality of her books coul d be assessed.
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she was on the editorial board, and the difficulty in assessing
the inpact of her scholarship. These criteria are explicitly
enunerated in Tenple’s witten procedures, which stress the

i nportance of refereed publications and state that schol arship
shoul d be eval uated according to site of publication, external
reviews (including book reviews), and quality eval uati ons nmade by
peers.

The Dean’s revi ew does contain personal comrents about
the plaintiff (calling her, for exanple, a “chronic destructive
force”). The Dean’s all eged bases for these comments were the
plaintiff’s personnel file, conversations with the DAAS chair,
her own interactions with the plaintiff, and an article about

Tenpl e and t he DAAS published in the Encycl opedia of Bl ack

Studies. The plaintiff has not produced her personnel file, the

Encycl opedia article in question, or any other materi al

suggesting that the Dean’s purported grounds for her negative
conclusions were false. Wthout such evidence, there is no basis
to conclude that the real reason for the Dean’s negative

recommendat i on was t he EEQOC charge.®

° From the excerpts that appear in the record, the
sources cited by the Dean appear to support at |east some of her
comments. Dr. Norment’s recommendation alleged that the

plaintiff works against “virtually any and all” efforts
undertaken by the departnment. His review also cited the
Encycl opedia article, calling it “egregiously inaccurate.” The

portions of the plaintiff’s personnel file produced by the
def endant include multiple conplaints, including: a 1997 letter
noting the plaintiff’s poor teaching in the defendant’s
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In short, the plaintiff has not provided any evi dence
that the denial of her application for pronotion was tenporally
linked to her EEOC charge, that she was treated with aninosity or
ant agoni sm by deci si onmaekers or treated differently from any
ot her professor applying for pronotion, or that the individual
recomendati ons on her application were inconsistent with each
other or Tenple's witten guidelines.' Absent such evidence,
and wi t hout any evidence that the pronotion process was nmarked by
any procedural irregularities, an inference of a causal
connection between the plaintiff’s EECC charge and the Dean’s
recomrendati on cannot be drawn.

Such a conclusion is consistent with caselaw. In

Wodson v. Scott Paper Co., 109 F.3d 913 (3d Cr. 1997), the

enpl oyer appealed a jury verdict for an African-American enpl oyee

on his retaliation claim arguing that the evidence was

Intell ectual Heritage program a 1998 letter fromDr. Joyce
relaying the letters of several students who could not get the
plaintiff to address their problens; a 2000 letter fromDr. Joyce
noting the plaintiff’s failure to submt teaching eval uations for
Spring 2000; and the 2002 letter from Acting Dean Vogel, the

subj ect of the plaintiff’s EEOC charge, reprimanding her for

i nsubordi nation and warning that simlar behavior may result in
di sciplinary action, including termnation. Def.’s Br. in Supp.
Ex. B, Exs. 1, 2, 3, 14.

10 In fact, the only potential deviation from Tenple’'s
procedures may have been nade by the Ad Hoc conm ttee, where the
plaintiff received her sole positive recormmendation. Dr. Asante
bel i eved erroneously that the plaintiff’'s entire oeuvre, as
opposed to her work since her |last pronotion, was to be
considered by the commttee in making its recommendati on.
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insufficient for a jury to find causation. There were several

pi eces of evidence of causation, according to the Court of
Appeals. First, the enployer had “set the plaintiff up to fail”
by putting himin charge of the worst-perform ng division and
giving himinsufficient resources to succeed. Second, when he
was given the job, a nmanager suggested that he drop his

adm ni strative conplaints. Third, the review process, which was
devi sed by the manager who suggested that he drop his conplaints,
was a “shanf: two of the reviewers said that they were not
famliar wwth the plaintiff’s past performance or his personnel
file. Finally, the enployer had been slow to renove raci st
grafitti. The Court of Appeals found the question “very cl ose”
but said that the evidence was sufficient for a reasonable jury
to infer causation. 1d. at 921-924.

In contrast to the enployee in Wodson, the plaintiff
has not offered evidence of differential treatnent, a desire by
her enployer to deter protected activity, a “shanf review
process, or a hostile work environnent. The only disputed fact
i s whet her Dean Herbst knew about the EEOC charge, and this is
insufficient by itself to raise an inference of causation.
Because there is no evidence to suggest that the Dean’s
recommendati on was caused by the EEOC charge, the plaintiff
cannot show that the President’s ultimte denial of her

application was causally related to her protected activity and
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therefore she has failed to make out a prim facie case of

retaliation.

B. Pretext
Even if the plaintiff could make out a prima facie case
of retaliation, her clainms would still fail. She concedes that
t he defendant has stated a legitimte, non-discrimnatory reason
for its enployment decision. Pl.’s Br. in Qpp. at 17. According

to the McDonnell Douglas framework, it is the plaintiff’s burden

to show that this explanation was pretextual.

Pretext may be shown by exposing such weaknesses,
inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered reasons for its
actions that a reasonable factfinder could find them unworthy of

credence. Marra v. Phil adel phi a Housi ng Authority, —F.3d—-,

2007 W 2215603 at *14 (3d G r. 2007). Allegations of pretext
will fail if the evidence shows only “a denial of pronotion as a

result of a dispute over qualifications.” Mlthan v. Tenple

University, 778 F.2d 955 (3d Cir. 1985). Courts may not
“substitute their judgnment for that of the college with respect
to the qualifications of faculty nmenbers for pronotion and

tenure.” Ezold v. Wolf, Block, Schorr and Solis-Cohen, 983 F.2d

509, 527 (3d Gr. 1993)(citations omtted).

As expl ai ned above, the plaintiff has not provided any

evidence that the nmultiple reasons cited in her recommendati ons
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wer e inconsistent, inplausible, incoherent, or contradictory.
She has not pointed to any deviation from established procedures

or msapplication of witten standards. Cf. Roebuck v. Drexel

University, 852 F.2d 715 (3d G r. 1988) (evi dence of pretext
“razor thin” but sufficient where standards applied to the
plaintiff were not articulated in any docunent or applied to any

ot her professor); Bennun v. Rutgers State University, 941 F.2d

154, 179 (3d Gr. 1991)(sufficient evidence of pretext where the
articulated factors for the university’'s decision were
“undernined by its inconsistency in applying thenf).?!

Wt hout evidence that the pronotion process was narred
by procedural oddities, inconsistent standards, or shifting

expl anations, the plaintiff essentially asks the Court to review

1 Even if the plaintiff had produced evi dence that Dean
Herbst’s stated reasons for her recomendati on were pretextual,
she would still need to show that the Dean’s retaliatory

recomrendati on was a “determ native” factor or a “but-for” cause
in the denial of her application for pronotion. Wodson, 109
F.3d at 932; Watson v. SEPTA, 207 F.3d 207, 222 (3d Cr. 2000).
The plaintiff’s support for this proposition consists of

m scharacterizati ons of deposition testinony. She argues,

wi t hout quotation, that Provost Schwartz conceded that pronotion
was “practically inpossible” in light of the Dean's
recommendati on and that President Adamany testified that the
recommendati on was a “death knell” for the plaintiff’s candi dacy.

To the contrary, however, both nmen stated that they
conduct ed i ndependent reviews, and the President testified that
Dean Herbst’s letter was “in no way determ native.” Further,
Dean Herbst’s personal coments about the plaintiff were given in
her eval uation of the plaintiff’s service to the university, but
nei ther the Council of Deans, the Provost, nor the President
eval uated her service, instead resting their recommendati ons on
an inability to assess her schol arshi p.
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the wi sdom of the university’s pronotion decision. Because this
is beyond the scope of a retaliation claimunder Title VIl or the
PHRA, the defendant’s notion will be granted.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI E- JOSEE CEROL )
Plaintiff, ) ClVIL ACTI ON

V.
TEMPLE UNI VERSI TY OF THE :
COVMONVEALTH SYSTEM CF HI GHER
EDUCATI ON, :

Def endant : NO. 06-213

ORDER

AND NOW this 16th day of August, 2007, upon
consi deration of the defendant’s notion for summary judgnent
(Docket No. 19), the plaintiff’s opposition, and the defendant’s
reply, and after oral argunment on the notion held on August 8,
2007, 1T IS HEREBY ORDERED that the notion is granted for the
reasons stated in the acconpanyi ng nmenorandum

Judgnent is entered in favor of the defendant and

against the plaintiff. This case is closed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




