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Plaintiff Jeanette Chancellor, a former student at
Pott sgrove Hi gh School, had an approxi mately ten-nonth-|ong
sexual relationship with her band teacher, Defendant Christian
Cakes, during the 2003-04 school year, her senior year of high
school. On March 10, 2006, Plaintiff instituted the present suit
agai nst Oakes, as well as against Pottsgrove School District and
Joyce Wshart, the principal of the high school.?

Pottsgrove failed to include the statute of limtations as

! For conveni ence, the school district and Wshart will be
referred to collectively as “Pottsgrove,” except where necessary
to di stinguish between these two defendants. Oakes will be
treated separately.

The conpl aint al so naned as a defendant Joseph Bender, the
assi stant superintendent of the school district, but he has since
been di sm ssed fromthe case (doc. no. 26).



an affirmative defense in its answer, but has since noved to
anend its pleading. For the reasons that follow, the Court wll
deny Pottsgrove’'s notion to anend its answer.

After granting in part and denying in part both Oakes’s and
Pottsgrove's notions to dismss (doc. nos. 12, 20), the follow ng
five clainms remain: (1) Title | X against Pottsgrove, (2) 8§ 1983
(Fourteenth Amendnent) agai nst Wshart, in her individual
capacity, (3) intentional infliction of enotional distress
agai nst Wshart, (4) 8 1983 (Fourth and Fourteenth Anendnents)
agai nst Gakes, and (5) intentional infliction of enotional
di stress agai nst QCakes.

Bot h OCakes and Pottsgrove have noved for summary judgnent.
For the reasons that follow, both parties’ notions will be

deni ed.

BACKGROUND

Cakes and Plaintiff began their sexual relationship in the
summer of 2003, at the end of Plaintiff’s junior year of high
school, shortly after OCakes selected Plaintiff for the position
of drummajor, a |eadership position in the school band. QCakes,
born January 25, 1974, was twenty-nine years old at the tine.
Plaintiff, born February 14, 1986, was seventeen years old at the
time. Froman early age, Plaintiff struggled wth depression,

anorexia, and bulim a.



Cakes and Plaintiff had sex approximately thirty-eight tines
during the summer and fall of 2003, ceased their relationship
from Decenber 2003 to | ate January 2004, and had sex anot her
approxi mately eight tines between |ate January 2004 and Apri
2004.2 The sexual encounters took place during band canp in the
summer of 2003, in the closet in the band roomat the school and
in OCakes’s car during the 2003-04 school year, and in a hotel
during the band s school trip to Virginia Beach in April 2004.

In April 2004, Oakes was apparently al so engaged in a sexual
relationship with another fenmale student, identified to protect
her privacy as AAP. In late April 2004, A P.’s nother reported
t he suspected relationship to the Lower Pottsgrove Township
Police Departnent. The police, after conducting an investigation
that included interviewing Plaintiff, arrested Oakes.

Utimtely, Oakes pled guilty in the Montgonmery County Court of
Common Pleas to two counts of corruption of a mnor (one count
for Plaintiff, one count for A P.), in violation of 18 Pa. Cons.

Stat. 8§ 6301.%® Followi ng Oakes's arrest, Plaintiff attenpted

2 The precise dates of the sexual encounters is rel evant
because the statute of |imtations is at issue here. Wile the
majority of the sexual encounters took place prior to March 10,
2004, the operative date for statute of |[imtations purposes,
approxi mately three sexual encounters took place after March 10,
2004, placing themsquarely within the actionabl e peri od.

3 The statute reads in relevant part:

Whoever, being of the age of 18 years and upwards, by
any act corrupts or tends to corrupt the norals of any
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sui cide and was repeatedly hospitalized for psychiatric reasons,
i ncl udi ng maj or depressive disorder.

The crux of Plaintiff’s case agai nst Pottsgrove centers on
whet her Wshart, the school principal, was aware of the sexual
relationship between Plaintiff and Oakes, and whet her, after
becom ng aware, Wshart was deliberately indifferent to the
relationship. Plaintiff contends that Wshart was aware; Wshart
contends that she was not. Plaintiff bases her contention on two
i nci dents.

First, in sumer 2003, a school board nenber told the schoo
board superintendent, Dr. Sharon Ri chardson, that he had seen
Cakes leaving a restaurant with a female student. Dr. Richardson
expressed her concerns to Wshart. Wshart, in turn, spoke with
Cakes about the incident. The student in question was Plaintiff.
Cakes told Wshart that he had taken both drummajors (Plaintiff
and a mal e student) out for lunch follow ng their uniform
fittings. Wshart clains that Oakes’s response satisfied her and
that she reported Oakes’s statenent back to Dr. Richardson. Dr.
Ri chardson clains that Wshart never reported back to her

regardi ng the conversation with Oakes.

m nor less than 18 years of age, or who aids, abets,
entices or encourages any such mnor in the conmm ssion
of any crinme, or who know ngly assists or encourages
such mnor in violating his or her parole or any order
of court, commts a m sdeneanor of the first degree.

18 Pa. Cons. Stat. § 6301(a)(1).



Second, in August 2003, Plaintiff told her friend A P. (the
ot her fermal e student with whom Cakes | ater had a sexua
rel ationship) that Plaintiff and Oakes were involved in a sexual
relationship. A P. told her nother about Plaintiff’s statenent,
and A . P.’s nother confronted Oakes about the allegation. Qakes,
in turn, arranged a neeting wwth Wshart. According to Wshart,
“[ Cakes] called ne on the phone and he said that he would like to
nmeet with ne, because apparently one of the students had gone
home and said sonething to her nother about something occurring
bet ween [ Gakes] and another student. . . . | assuned that it was
romanti c or sonething of that nature.” Wshart Depo. at 54, 57.
According to Wshart, at her neeting with Oakes, she asked him
what it nmeant that Plaintiff had told A P. that "“sonething was
goi ng on” between Oakes and Plaintiff. 1d. at 64. QOakes replied
that it was “sonething sexual. And at that point he bl ushed
about it and appeared to be enbarrassed.” 1d. When asked “Did
you question himabout it?,” Wshart responded: “1 did not. |
did not, because he brought it to ne, and he said he would |ike
to have it cleared up, and so | told himthat | would nake
arrangenments to neet with the girls and to get to the bottom of
it.” 1d. Wshart clainms she investigated the matter by speaking
with AAP., Plaintiff, A P.’s nother, and Plaintiff’s parents.
Id. at 73-92. According to Plaintiff and Plaintiff’s parents,

W shart never contacted or spoke with any of themregarding the



allegation. Plaintiff Depo. at 112, 121; Dougl as Chancel | or
Depo. at 22; Mary Jane Chancel | or Depo. at 30.

Wshart also clains that she called Dr. Richardson, the
superintendent, to report the allegation. Wshart Depo. at 68-
69. Dr. Richardson has no recollection of this phone call,

Ri chardson Depo. at 45-51, or indeed of “anyone telling her about
any runmor and/or information that Oakes was havi ng an

i nappropriate and/or intimte and/or sexual relationship with a
School District student prior to April 27, 2004,” the day the
police alerted the assistant superintendent of A P.’s allegation.

Pottsgrove’s Resp. to Pl.’s First Set of Interr., at 3.

1. DI SCUSSI ON

A Pott sgrove’s Mdtion to Anend Its Answer

Bot h Cakes and Pottsgrove noved to anend their answers to
add statute of limtations as an affirmative defense. Plaintiff
di d not oppose Oakes’s notion, and the Court granted it (doc. no.
39). Plaintiff does, however, oppose Pottsgrove' s notion.

After the Court granted in part and denied in part
Pottsgrove's notion to dismss, Pottsgrove filed its answer and
affirmati ve defenses (doc. no. 13). Al though Pottsgrove listed
thirty-four affirmati ve defenses, the statute of limtations was
not one of them

Pottsgrove argues that its notion to anmend shoul d be



eval uated under Federal Rule of Cvil Procedure 15(a), which
provi des that “leave shall be freely given [for a party to anend
its pleading] when justice so requires.” “lIn the absence of
substantial or undue prejudice, denial [of a notion to anend]
nmust be grounded in bad faith or dilatory notives, truly undue or
unexpl ai ned del ay, repeated failure to cure deficiency by
amendnents previously allowed or futility of amendnent.” Heyl &

Patterson Int’'l, Inc. v. F.D. Rich Housing of V.I., Inc., 663

F.2d 419, 425 (3d Gr. 1981) (citing Foman v. Davis, 371 U. S

178, 182 (1962)). Thus, under Rule 15(a), the burden is on the
party opposing the anendnment to show prejudice, bad faith, undue
delay, or futility.

Plaintiff, however, argues that, because the deadline for
filing notions to anend specified in the Court’s pretri al
schedul i ng order had passed,* Pottsgrove’'s notion to anend nust
be eval uated under the stricter standard specified in Federal
Rule of Cvil Procedure 16(b). Under Rule 16(b), once a
schedul i ng order has been entered, “good cause” nust be shown by
the party seeking to nodify the order. According to the advisory
commttee notes to the 1983 anendnents to the Federal Rules, Rule

16(b) was intended to “assure[] that at sone point both the

* The scheduling order in this case specified that notions
to anend the pleadings shall be filed by July 3, 2006 (doc. no.
21). Here, the notion to anend was filed on Decenber 1, 2006,
approximately five nonths | ate.



parties and the pleadings will be fixed, by setting atinme within
whi ch joinder of parties shall be conpleted and the pl eadi ngs
anmended.” Thus, under Rule 16(b), the burden is on the party
seeki ng the anendnent to show “good cause.”

Al t hough the Third Grcuit has not explicitly addressed this
tensi on between Rule 15(a) and Rule 16(b), seven circuit courts

have. See Riofrio Anda v. Ralston Purina, Co., 959 F.2d 1149,

1154-55 (1st 1992); Parker v. Colunbia Pictures Indus., 204 F.3d

326, 340 (2d Cr. 2000); S&WeEnters., L.L.C v. SouthTrust Bank

of Ala., NA 315 F.3d 533, 536 (5th Gr. 2003); Leary v.

Daeschner, 349 F.3d 888, 909 (6th Gr. 2003); Inre MIKk Prods.

Antitrust Litig., 195 F. 3d 430, 437 (8th Cr. 1999); Johnson v.

Mammot h Recreations, Inc., 975 F.2d 604, 610 (9th Gr. 1992);

Sosa v. Airprint Sys., Inc., 133 F.3d 1417, 1419 (11th Gr. 1998)

(per curium). Each of these courts has cone to the sane
conclusion: once the pretrial scheduling order’s deadline for
filing notions to anmend the pl eadi ngs has passed, a party nust,
under Rule 16(b), denonstrate “good cause” for its failure to
conply with the scheduling order before the trial court can
consider, under Rule 15(a), the party’s notion to anmend its

pl eadi ng. The Court concludes that the Third Crcuit would

likely cone to the sanme conclusion. See E. Mnerals & Chens. Co.

v. Mahan, 225 F.3d 330, 340 (3d Cr. 2000); see also D nensional

Commins, Inc. v. OZ Optics, Ltd., 148 Fed. App’'x 82, 85 (3d Gr.




2005) (unpublished).

The question before the Court is thus whether Pottsgrove has
shown “good cause” for its failure to conply with the Court’s
pretrial scheduling order. “Good cause” under Rule 16(b) focuses
on the diligence of the party seeking the nodification of the
scheduling order.®> See Fed. R Civ. P. 16, advisory cnte. note
(1983) (“[T] he court may nodify the schedule on a show ng of good
cause if it cannot reasonably be nmet despite the diligence of the

party seeking the extension.”); Inge v. Rock Fin. Corp., 281 F.3d

613, 625 (6th G r. 2002) (holding that Rule 16(b)’s “good cause”
standard focuses on a party’s diligence); Johnson, 975 F.2d at
609 (“Rule 16(b)’s ‘good cause’ standard primarily considers the
diligence of the party seeking the anmendnent.”); 6A Charles A

Wight et al., Federal Practice & Procedure 8 1522.1, at 231 (2d

ed. 1990) (noting that Rule 16(b)’s “good cause” standard
“require[s] the party seeking relief to show that the deadlines
cannot reasonably be net despite the diligence of the party
needi ng the extension”). Thus, if the party was not diligent,
there is no “good cause” for nodifying the scheduling order and

allowng the party to file a notion to anmend its pleading. See

> Under the Rule 15 analysis, the focus is on the prejudice
to the party opposing the anendnent. See Cornell & Co., Inc. V.
Qccupational Safety & Health Review Commin, 573 F.2d 820, 823 (3d
Cr. 1978) (noting the “well-settled” rule that, under Rule
15(a), “prejudice to the non-noving party is the touchstone for
t he denial of an anmendnent”).




Johnson, 975 F.2d at 609 (“If [a] party was not diligent, the
inquiry should end.”). Carel essness, or attorney error, which

m ght constitute “excusabl e neglect” under Rule 6(b), is
insufficient to constitute “good cause” under Rule 16(b). See
Johnson, 975 F.2d at 609 (“[C]arel essness is not conpatible with
a finding of diligence and offers no reason for a grant of relief

[under Rule 16(b)]."”); see also S&W Enterprises, 315 F. 3d at 536

(“[The plaintiff’s] explanation for its delay[]. . .--

i nadvertence--is tantanount to no explanation at all.”); cf.

Wight et al. 8§ 1488, at 682 (noting that counsel’s failure to

i nclude the anendnment in the original pleading due to counsel’s

oversi ght should not prevent an amendnent under Rule 15(a)).
Under these principles, a party is presunptively not

diligent if, at the commencenent of the |awsuit, the party knows

or is in possession of the information that is the basis for that

party’s later notion to anend. See S&WEnterprises, 315 F.3d at

536 (“[T]he sane facts were known to [the plaintiff] fromthe
time of its original conplaint to the tine it noved for |eave to
anmend. ”); Parker, 204 F.3d at 341 (affirmng the district court’s
denial of plaintiff’s notion to anmend for |ack of “good cause”
because the plaintiff possessed all the informati on he needed to
support a breach of contract claimbefore he filed suit, “and
not hi ng he learned in discovery or otherwise altered that fact”);

Sosa, 133 F.3d at 1419 (“[T] he informati on supporting the

10



proposed anendnment to the conplaint was available to [the
plaintiff] even before she filed suit.”). Absent diligence,
there is no “good cause.”®

This principle, however, may be rebutted by a clear and
cogni zabl e expl anati on why the proposed anendnent was not
included in the original pleading. Pottsgrove offers two reasons
for its waiting five nonths after the deadline to file its notion
to anend its answer. The first reason is sinple error on the

part of the attorney. Pottsgrove's counsel represented to the

Court that “I usually do plead [as an affirmative defense], you
know, everything in the book. | can’t tell you why in this case,
we didn’t put Statute of Limtations in.” 1/25/07 Trans. at 9.

Mere carel essness on the part of the attorney does not supply a

cogni zabl e justification for the del ay.

51t is unclear whether the existence or degree of prejudice
to the opposing party plays a role in a Rule 16(b) “good cause”
calculus. The Ninth Grcuit has held that it does not, although
prejudice to the opposing party mght “supply [an] additional
reason to deny a notion [to anend].” Johnson, 975 F.2d at 609.
The Sixth Circuit, on the other hand, has held that while the
“good cause” analysis focuses primarily on whether the party was
diligent in seeking the anendnment, it also factors in whether the
opposing party will suffer prejudice by virtue of the amendnent.
Leary, 349 F.3d at 906; see also S&WEnterprises, 315 F. 3d at 536
(noting the Fifth Circuit’s four-part test that includes the
degree of prejudice to the opposing party). Here, Plaintiff’s
counsel conceded that to allow the anendnment woul d not work any
prejudice on the Plaintiff. 1/25/07 Trans. at 14. However, the
Court concludes that exam ning the prejudice to the opposing
party would shift the inquiry fromthe conduct of the noving
party to the burden on the non-noving party, thus eviscerating
the requirenent that the noving party show “good cause.”

11



The second reason asserted by Pottsgrove, sonewhat
contradictory to the first, is that it was not aware, when it
filed it answer, of the facts that would lead it to conclude that
the statute of limtations would be applicable. Plaintiff
di sputes this assertion. Three factors support Plaintiff’s
position opposing the amendnent. First, the conplaint states
that the sexual relationship took place during the 2003-04 school
year and that it ended on approximately April 27, 2004, when
Cakes was arrested. Conpl. 1Y 22, 25. Second, Pottsgrove had at
all tinmes in its possession Plaintiff’s school file, which lists
her date of birth.” See 1/25/07 Trans. at 5 (Pottsgrove's
counsel : “[We have educations records which state her date of
birth.”). Third, in its answer, Pottsgrove “denied that
Plaintiff was a mnor at all tinme relevant hereto.” Pottsgrove
Ans. T 4. Under Rule 11(b)(4), Pottsgrove s counsel certified to
the Court that, to the best of her *“know edge, information, and

belief, formed after an inquiry reasonabl e under the

circunstances,” that the “denial[] of [this] factual contention[]

[is] warranted on the evidence.” Fed. R Cv. P. 11(b)(4)
(enphasis added). In other words, in its answer, Pottsgrove

represented to the Court that it knew that Plaintiff was not a

" The Court provides no weight to Pottsgrove’'s dubious
argunment that while the client knew Plaintiff’s date of birth
counsel did not. Pottsgrove Reply at 3 n.2; 1/25/07 Trans. at 9-
10. Indeed, if the information was not provided to the attorney,
then it was due to carel essness on the attorney’s part.

12



mnor at all relevant tines.?

It is clear that Pottsgrove knew of the facts which would
support the anmendnent--that the sexual relationship took place in
2003 and 2004, that Plaintiff turned eighteen on February 14,
2004, and that the conplaint was filed on March 10, 2006--the
date suit was filed. In addition, in its answer, Pottsgrove
“denied” that Plaintiff was a mnor at all relevant tines. Thus,
Pottsgrove did not “learn” Plaintiff’'s date of birth during her
deposition, as it now cl ai ns.

Because Pottsgrove possessed the rel evant know edge on which
to base a statute of limtations affirmative defense at the
outset of the litigation and has not proposed a clear and
cogni zable justification for the five-nonth delay beyond the tine
set forth in the scheduling order, under Rule 16(b), it has

failed to show “good cause” to allow the anendnent.

B. Summary Judgnent Standard

A court should grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the noving party

8 Adnmittedly, one factor does support Pottsgrove’'s position:
the conplaint states that Plaintiff “was a m nor under eighteen
years of age at all tines relevant hereto.” Conpl. f 16. This
assertion is, of course, untrue.

13



is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” if its existence or non-existence
woul d affect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

i ssue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving
party regarding the existence of that fact. 1d. at 248-49. *“In
considering the evidence, the court should draw all reasonabl e

i nferences against the noving party.” El v. Se. Pa. Transp.

Auth., 479 F.3d 232, 238 (3d Cr. 2007).

Al t hough at the summary judgnent stage the Court is to
exam ne the entire record, Pottsgrove has objected on two grounds
to the Court’s consideration of Plaintiff's expert’s report at
this stage of the proceedings. The first purported ground for
objection is that the expert examned Plaintiff before Plaintiff
was deposed. This objection has no nerit. Pottsgrove has
identified no authority that Plaintiff’s expert nmust take into
account certain deposition testinony before delivering his
report. This objection is apparently based on the fact that
while Plaintiff’s expert theorizes that Plaintiff did not have
the capacity to consent to the sexual activity, Plaintiff
testified in her deposition that the sex was consensual .
Pottsgrove may attenpt to i npeach the expert at trial with this

apparent contradiction; it may not, however, foreclose altogether

14



consideration of the expert’s report by the Court on summary
j udgnent .

Pottsgrove’ s second ground for objecting to the report is
that the report was not verified under Federal Rule of Cvil
Procedure 56(e). However, Plaintiff has renmedied this deficiency
by submtting the expert’s sworn verification as an exhibit to
its suppl enental nenorandum of |aw (doc. no. 42, ex. A).° The
Third Crcuit has indicated that “evidence should not be excluded

on sunmary judgnment on hypertechnical grounds,” Fowe v. C & C

Cola, 868 F.2d 59, 67 (3d Cir. 1989), and there is no requirenment
in the Federal Rules that a verification be submtted

cont enporaneously with a report. In fact, once Pottsgrove raised
this issue, Plaintiff corrected the error. Cf. id. (excluding
the unsworn expert’s report in part because, after “defendants
raised this issue in the district court, [] plaintiff did nothing
to correct the error before that court”). Therefore, the Court
will consider Plaintiff’'s expert’s report in deciding the notions

for summary judgnent.

C. Application

1. Pottsgrove's notion for summary judgnent

Plaintiff has three clains still pending against the

° While the verification was attached to the brief filed
with the Cerk, it was, for sone reason, not subnmtted on the ECF
system

15



Pottsgrove defendants: Title | X against the school district; 8§
1983 (Fourteenth Anendnment) against Wshart; and intentional

infliction of enotional distress against Wshart.

a. Title | X agai nst Pottsgrove

Plaintiff alleges that Pottsgrove violated Title I X of the
Educati on Anendnents of 1972. Title I X provides that “[n]o
person . . . shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to
di scrim nation under any education programor activity receiving
Federal financial assistance.” 20 U S.C. § 1681(a).

A private individual can both enforce Title I X, Cannon v.

Univ. of Chicago, 441 U S. 677 (1979), and recover nonetary

damages under it, Franklin v. Gm nnett County Pub. Sch., 503 U S

60 (1992). See Warren ex rel. Good v. Reading Sch. Dist., 278

F.3d 163, 168 (3d Cir. 2002). However, a plaintiff can recover
noney damages under Title I X for a teacher’s m sconduct only upon
showi ng that an “appropriate person” had “actual notice of, and
[wa]s deliberately indifferent to, the teacher’s m sconduct.”

Gebser v. Lago Vista Ind. Sch. Dist., 524 U. S. 274, 277, 290

(1998).
In other words, under the teachings of Gesber, a school
district may be liable for a teacher’s sexual relationship with a

student if (1) the school district received federal financial

16



assi stance, (2) the student was subjected to discrimnation on
the basis of sex, and (3) an “appropriate person” (4) had actual
notice of, and was deliberately indifferent to, the

di scrim nation.

Pott sgrove does not contest that Plaintiff succeeds on
factors one and three. There is no dispute here that Pottsgrove
recei ved federal financial assistance, bringing it within the
anbit of Title I X And Pottsgrove does not dispute that Wshart
is an “appropriate person,” defined by the Supreme Court as an
“official of the school district who at a m ninmum has authority
to institute corrective neasures on the district’s behalf.”

Gesber, 524 U. S. at 277; cf. Warren, 278 F.3d at 170 (“[We think

it is obvious fromthe [Suprene] Court’s discussion [in Gesber]
t hat knowl edge of a principal can be sufficient in an appropriate
case.” (citing CGesber, 524 U S at 291-92)).

| nst ead, Pottsgrove focuses on factors two and four. As to
factor two, Plaintiff was indeed “subjected to discrimnation on
the basis of sex.” As to factor four, actual notice and
deliberate indifference, there is a disputed issue of materi al

fact.

(I') “Subjected to discrimnation on the basis of

Sex

Pottsgrove argues that Plaintiff was not “subjected to

17



discrimnation on the basis of sex.” |In Gesber, the Suprene
Court held that a teacher’s “sexual [] harassnment and abuse[] [ of]
a student” constitutes “discrimnat[ion] on the basis of sex.”
524 U.S. at 281 (citing Franklin, 503 U S. at 75). The question
is thus whether Plaintiff was “sexually harassed” by Oakes such
that it constituted a violation of Title I X

Pottsgrove argues that Plaintiff was not “harassed” because
she “consented” to sex with Oakes. Indeed, in her deposition,
Plaintiff testified that the sexual relationship was
“consensual .” See Plaintiff Depo. at 133-34 (“Q Al the
intimate relations you had with [ Oakes] were consensual; right?
A Yes. . . . Q Dd you choose to have sex with [Cakes]? A
Yes.”). Pottsgrove, however, conflates the question of whether
Plaintiff “consented” to Cakes’s sexual advances with the
guestion of whether Plaintiff (a high school student in Oakes’'s
class) had the legal capacity to consent to the sex. |If
Plaintiff |acked the capacity to consent, of course, she did not
have the capacity to “wel come” Oakes's sexual advances.'°

There are two hel pful anal ogs in determ ni ng whet her
Plaintiff had the capacity to consent to sex with Oakes. The

first is the custodial situation, in which the aggressor, by

10 The proper inquiry for sexual harassnent purposes is not
“consent” or “voluntariness,” but rather “wel coneness.” See
Meritor Sav. Bank, FSB v. Vinson, 477 U. S. 57, 68 (1986) (“The
gravanen of any sexual harassnment claimis that the all eged
sexual advances were ‘unwel cone.’”).

18



virtue of his' position of custody or authority over the
aggrieved party, renders the aggrieved party incapabl e of
offering her effective consent. For instance, a prisoner |acks
the capacity to consent to sex wth her prison guard. See

Deborah M Golden, It's Not All In My Head: The Harm of Rape and

the Prison Litigation Reform Act, 11 Cardozo Wnmen's L.J. 37, 39

(2004) (“[I]n a custodial context, consent is a |egal
inpossibility: the federal governnent, the District of Colunbia,
and forty-seven states now crimnalize sexual contact between
correctional staff and prisoners.”). Sonme states have taken this
principle to its next logical step, explicitly providing that a
student cannot consent to sex with her teacher. See, e.qg., Ga.
Code 8 16-6-5.1 (“A . . . custodian or supervisor of another
person . . . commts sexual assault when he or she engages in
sexual contact wth another person . . . who is enrolled in a
school . . . and such actor has supervisory or disciplinary

authority over such other person.”); Randolph v. State, 496

S.E. 2d 258 (Ga. 1998) (upholding conviction for principal’s

sexual relationship with student); State v. Eastwood, 535 S. E. 2d

246, 247 (Ga. Ct. App. 2000) (noting that it is the position of

' To mrror the factual scenario at issue here, a male
teacher having sex with a femal e student, when exam ni ng
hypot heti cal or universal scenarios in this Menorandum t he Court
will enploy the masculine formto refer to the teacher (or
anal og) and the female for the student (or analog). This
decision is neant sinply for the ease of the reader.

19



the State of Georgia “that a student enrolled in a school cannot
legally consent to acts of sexual intimacy with the student’s
school teacher”).

The second hel pful analog is the prem se of statutory rape
(or statutory sexual assault) and ages of consent. A mnor under
a certain age is legally unable to offer her consent to have sex
with an adult over a certain age, even if the sexual conduct was
free of coercion or duress. See, e.qg., 18 Pa. Cons. Stat. 8
3122.1 (defining “statutory sexual assault” as a “person
engag[ing] in sexual intercourse wth a conplainant under the age
of 16 years [if] that person is four or nore years ol der than the
conpl ai nant and the conpl ainant and the person are not narried to
each other”). Relatedly, many states have “corruption of m nors”
| aws, which are routinely used to hold adults crimnally Iiable
for engaging in sexual conduct wth sixteen- and seventeen-year-
ol ds--m nors who are above the age of consent for statutory rape
purposes. See 18 Pa. Cons. Stat. 8§ 6301(a)(1) (outlawi ng the

“corruption of mnors”); Commonwealth v. Tharp, 575 A 2d 557 (Pa.

1990) (uphol ding conviction for sex with sixteen-year-old).
Moreover, the alleged consent of the mnor is not a defense to a

corruption of mnors charge. See Commpbnwealth v. Decker, 698

A 2d 99, 100 (Pa. Super. C. 1997). In other words, at least in
the corruption of mnors context, a mnor |acks the capacity to

consent to sex with an adul t.
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Thus, one line of precedent deals with positions of
authority and custody. The other line deals with age.
The teacher-student relationship encapsul ates both of these
lines, with teachers exercising custodial control over high
school students in their classroons, see 24 Pa. Cons. Stat. § 13-
1317 (providing that teachers exercise in |oco parentis authority
over students while the students are in attendance at the
school). Under these circunstances, the Court concludes that
Plaintiff did not have the | egal capacity to wel cone Cakes’s
sexual advances.

This is the result obtained by many courts, which have
inplicitly presuned, w thout nuch discussion, that a high school
student’s having sexual contact with her teacher constitutes

sexual harassnent or abuse.'> See, e.qg., Gesber, 524 U.S. at

277-78, 281 (presum ng that a high school student’s sexual
relationship with her teacher, while the student was a freshman

and sophonore, was “sexual harassnment”); P.H v. Sch. Dist. of

Kansas GCty, 265 F.3d 653, 659 (8th G r. 2001) (finding that the

t wo-year sexual relationship between high school student and his
teacher (court was silent on student’s age or year in school) was

“sexual abuse”); King v. Conroe Ind. Sch. Dist., 2005 W. 1667803,

at *1, 4 (S.D. Tex. July 15, 2005) (assum ng that three-year

12 Neither the parties nor this Court, in its own research
has identified a case hol di ng ot herw se.
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sexual relationship between student and teacher, begi nning when
plaintiff was fourteen years old, constituted “sexua

harassnment”); Doe v. Sch. Admin. Dist. No. 19, 66 F. Supp. 2d 57,

62 (D. Me. 1999) (“Sexual relations between a mnor student and
teacher is considered sexual harassnent even if the teacher does
not expressly threaten to inflict a penalty . . . .”7); see also

Davis v. Mnroe County Bd. of Educ., 526 U. S. 629, 675 (1999)

(Kennedy, J., joined by Rehnquist, C J., and Scalia and Thonas,
JJ., dissenting) (“A teacher’s sexual overtures toward a student
are always inappropriate . . . .”). And one appellate court,
relying on a jury’'s adverse verdict, rejected the teacher’s
argunent that he could not have deprived the high school student
of her constitutional rights because she had consented to the

sexual relationship. WIson v. Wbb, 2000 W. 1359624, at *9 (6th

Cir. Sept. 13, 2000) (unpublished).

Sonmewhat to the contrary is the individualized circunstances
approach endorsed by the Federal Departnent of Education (DOE)
whi ch has issued a formal “Quidance” on the subject of sexual
harassnment under Title I X. See Ofice of Cvil R ghts, Dep't of

Educ., Revised Sexual Harassnent Guidance: Harassnent of Students

by School Enpl oyees, O her Students, or Third Parties (Jan.

2001), available at

http://ww. ed. gov/ about/of fices/list/ocr/docs/shgui de. pdf
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[ herei nafter DOE Sexual Harassment QGuidance].®®* The DCE
recogni zes that there are “particul ar i ssues of wel coneness if
the alleged harassnent relates to all eged ‘consensual’ sexual
rel ati onshi ps between a school’s adult enployees and its
students.” 1d. at 8  The DCE divides students into three
groups: elenentary, secondary, and post-secondary. Wth regard
to el ementary and post-secondary students, the answers are clear-
cut: elenentary school students |ack, and post-secondary school
students possess, the capacity to wel cone sexual conduct froma
t eacher.

For high school students, and especially relevant to this
case, the line drawn by the DOE is nore nice than bright. The
DCE |ists a nunber of factors to be considered in determ ning

whet her the conduct could be considered “wel cone.”!* Age,

13 The DCE' s Sexual Harassnment QGui dance provides just that:
guidance. It is not binding on this Court, but rather a resource
on the DOE's position. It sets out the “conpliance standards
that [the DOE] applies in investigations and adm nistrative
enforcenment of Title IX,” as “distinguish[ed] fromthe standards
applicable to private litigation for noney damages.” DOE Sexual
Harassnment Guidance at |I. As the DOE explained in its request
for coments, the Sexual Harassnment Gui dance is designed to
“provi de educational institutions with gui dance about the

standards under Title I X . . . that [the DOE] use[s], and that
institutions should use, to investigate and resol ve allegations
of sexual harassnment of students.” Ofice of Cvil R ghts, Dep't

of Educ., Notice, Revised Sexual Harassnent Cui dance: Harassnent
of Students by School Enployees, O her Students, or Third
Parties, 65 Fed. Reg. 66092, 66092 (2000).

4 The DCE provi des:
I n cases invol ving secondary students, there will be a
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rel ati onship of the student and teacher, and disability,
according to the DOE, should be considered in the totality-of-
t he-ci rcunst ances test.

The DCE Sexual Harassnent CGui dance with respect to sexual
conduct between a teacher and hi gh school students assigned to
his class is flawed for three reasons. One, the DCE confl ates
consent with capacity to consent. (As discussed above,
Pottsgrove commts the sane error.) Again, while a student may
have seemingly willingly engaged in the sexual conduct, the
student m ght neverthel ess have | acked the | egal capacity to do
so. Two, the totality-of-the-circunstances test, inported from
the Title VIl jurisprudence, is inapposite because under Title
VII, the question is not whether the subordi nate enpl oyee had the
capacity to wel cone the superior’s sexual advances, but rather
whet her the subordinate in fact did so. Three, as a matter of
policy, the totality-of-the-circunstances test is unworkable.
Under the DOE Sexual Harassnment Cuidance’s factors for
“wel coneness,” a high school teacher’s having sex with sone

students mght violate Title I X, while the sane teacher’s having

strong presunption that sexual conduct between an adult
school enployee and a student is not consensual. In
cases invol ving ol der secondary students, subject to
the presunption, [the DOE] will consider a nunber of
factors in determ ni ng whet her a school enpl oyee’s
sexual advances or other sexual conduct coul d be

consi dered wel cone.

DCE Sexual Harassment Guidance at 8 (footnote omtted).

24



sex with other students in the sane class, because they are of a
different age or nental capacity or the sex occurs under slightly
different circunstances, would not. In this situation, a murky
line is worse than a bright one.

The Court therefore holds that a high school student who is
assigned to a teacher’s class does not have the capacity to
wel conme that teacher’s physical sexual conduct.'® Under these
circunstances, the teacher’s conduct is deened unwel coned.
Unwel conme sexual conduct constitutes a sexually hostile
educational environnment, a form of sexual harassnment. And sexual
harassnment constitutes discrimnation on the basis of sex. Thus,
a teacher who has sex with a high school student who is assigned
to his class discrimnates against the student on the basis of

sex in violation of Title I X

(1i1) Actual notice and deliberate indifference

Whet her Wshart had actual notice of, and was deliberately
indifferent to, Oakes’s sexual relationship with Plaintiff is a
di sputed factual issue, and therefore inappropriate for
di sposition on summary judgnent.

“An educational institution has ‘actual know edge’ [or

15 1 ndeed, here, the school superintendent, Dr. Richardson,
testified in her deposition that, under the district’s sexual
harassnment policy, “[b]y definition, [a teacher’s sexual conduct
is] unwelconmed if it’s with a student.” Ri chardson Depo. at 105.
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“actual notice’] if it knows the underlying facts, indicating
sufficiently substantial danger to students, and was therefore

aware of the danger.” Bostic v. Snyrna Sch. Dist., 418 F. 3d 355,

361 (3d CGr. 2005) (quoting 3C Fed. Jury. Prac. & Instr. 8§ 177.36
(5th ed. 2001)). Here, to neet the standard for “actual notice,”
Plaintiff must show that Wshart “ha[d] know edge of facts
sufficiently indicating substantial danger to a student so that
[ Pott sgrove] can reasonably be said to be aware of the danger.”
Id. at 360 (affirmng district court’s use of this |anguage in
Title I X jury instruction). “Actual notice” cannot be based on a
mere “possibility.” 1d. at 361.

Moreover, to succeed on her claim Plaintiff nust show that,
after obtaining “actual notice” of the underlying facts, Wshart
exercised “deliberate indifference” to those facts by engaging in

a “clearly unreasonabl e’ response. Vaird v. Sch. Dist. of

Phila., 2000 W. 576441, at *3 (E.D. Pa. May 12, 2000). In other
words, if Wshart took “tinmely and reasonabl e neasures” to end
t he harassnent, id., even if she were unsuccessful, then she did
not display deliberate indifference to it. |In short, Wshart
must have been aware of the sexual relationship and failed to
t ake reasonable action to respond to this know edge.

Judge Posner has noted that, “[o]rdinarily, actual notice
and deliberate indifference are alternative paths to proving

knowl edge. . . . But under the Suprenme Court’s formula, the
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plaintiff in a Title | X danmages suit based on a teacher’s
behavi or must prove actual know edge of m sconduct, not just
actual know edge of the risk of m sconduct, and nust al so prove
that the officials having that know edge decided not to act on

it.” Delgado v. Stegall, 367 F.3d 668, 671-72 (7th Cr. 2004).

Here, the evidence, as viewed in the light nost favorable to
Plaintiff, denonstrates that Wshart m ght have had actual notice
of Oakes’s sexual relationship with Plaintiff. In sumer 2003,
Wshart was notified by Dr. Richardson, the superintendent, that
Cakes was seen leaving a restaurant with a femal e student.
Shortly thereafter, in August 2003, Cakes infornmed Wshart that
Plaintiff had told A.P. that Oakes and Plaintiff were engaged in
a sexual relationship. A reasonable person m ght concl ude that
W shart was provided actual notice by these incidents.

Mor eover, the evidence al so denonstrates that Wshart m ght
have di splayed deliberate indifference to the rel ationship,
allowng it continue for another seven nonths. Construing the
evidence in the [ight nost favorable to Plaintiff, Wshart did
not speak with Plaintiff or Plaintiff’s parents about the
all egation; did not report the allegation to Dr. Richardson, the
superintendent; and, in possible contravention of the school
district’s sexual harassnent policy--“A principal receiving a
report of sexual harassnment will imrediately refer the report to

the Assistant Superintendent for determ nation of appropriate
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investigation”--did not report the allegation to the assistant
superintendent. |ndeed, according to Plaintiff, Wshart took no
action at all to investigate the relationship.

Therefore, the Court will deny sumrary judgnent on the Title
| X cl ai magai nst the school district. Oakes did sexually harass
Plaintiff, in violation of Title IX. And there is a disputed
issue of material fact as to whether Wshart had actual notice

of, and was deliberately indifferent to, the sexual harassnent.

b. 8 1983 (Fourteenth Anendnent) agai nst W shart

Plaintiff alleges that Wshart is personally subject to
[tability under 8 1983. To establish a § 1983 claim Plaintiff
must “denonstrate a violation of a right protected by the
Constitution or laws of the United States that was comrtted by a

person acting under the color of state law.” N cini v. Mrra,

212 F.3d 798, 806 (3d Cr. 2000) (en banc). Wshart concedes
that she acted under color of state law. Plaintiff asserts that
she was deprived of her constitutional right to be free from

sexual abuse, Stoneking v. Bradford Area Sch. Dist. (Stoneking

1), 882 F.2d 720, 727 (3d Cr. 1989), and violations of bodily

integrity, Black by Black v. Indiana Area Sch. Dist., 985 F. 2d
707, 709 n.1 (3d Cr. 1993).
However, Wshart cannot be |iable under 8 1983 sinply by

virtue of her position as Oakes’s supervisor; she nmust have in
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sone way caused the deprivation of Plaintiff’s constitutiona
rights. Here, Plaintiff alleges that Wshart caused Plaintiff’s
injuries by (1) failing to supervise OGakes and (2) failing to
i nvestigate Oakes’s conduct.

The Fifth Grcuit, confronted with the simlar situation of
a high school teacher having a sexual relationship with a
student, adopted the following test to determ ne whet her the
teacher’s supervisor could be |iable under 8§ 1983:

A supervisory school official can be held personally
liable for a subordinate’s violation of an el ementary
or secondary school students constitutional right to
bodily integrity in physical sexual abuse cases if the
plaintiff establishes that:

(1) the defendant |earned of facts or a pattern of

i nappropri ate sexual behavior by a subordinate pointing
plainly toward the conclusion that the subordi nate was
sexual |y abusing the student; and

(2) the defendant denonstrated deliberate indifference
toward the constitutional rights of the student by
failing to take action that was obviously necessary to
prevent or stop the abuse; and

(3) such failure caused a constitutional injury to the
st udent .

Doe v. Taylor Ind. Sch. Dist., 15 F. 3d 443, 454 (5th Cr. 1994)

(en banc); see also Baynard v. Ml one, 268 F.3d 228, 236 (4th

Cir. 2001)(adopting simlar test); Gates v. Unified Sch. D st.

No. 449 of Leavenworth County, 996 F.2d 1035, 1041 (10th Cr

1993) (sane). This test is consistent with the Third Crcuit’s
teachings--that a plaintiff can establish supervisory liability
under 8 1983 by show ng that the supervisor “had know edge of and

acqui esced in [her] subordinate[’s] violations,” AM ex rel
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J.MK. Vv. Luzerne County Juvenile Detention Cr., 372 F.3d 572,

586 (3d Cir. 2004)--and the Court concludes that it encapsul ates
the potential liability in this situation.

The first two prongs mrror the discussion above as to Title
I X liability for the school district: whether Wshart was aware
of the sexual relationship and whether she was deliberately
indifferent to it. As discussed above, these are questions that
are in dispute and are left to the jury to decide.

The third prong is whether Wshart’'s all eged failure caused
a constitutional injury to Plaintiff. Students have a
constitutional right, under the Due Process O ause of the
Fourteenth Amendnent, to be free from sexual assault by their

teachers. Stoneking Il, 882 F.2d at 727. (Oakes’'s sexual

relationship with Plaintiff constituted sexual harassnent, see
supra Section Il.C 1.a.i., and assum ng that Wshart knew about
the relationship (which is in dispute), her failure to
investigate it further and/or prevent OGakes fromcontinuing it
allowed it to progress for an additional seven nonths. Under
this scenario, Wshart’s actions could have “caused” Plaintiff’s
injury.

Therefore, Pottgrove’s notion for sumrary judgnent as to

Plaintiff’s 8 1983 clai magainst Wshart will be denied.?

' Wshart argues that she is entitled to qualified
immunity. However, because of the outstanding factual dispute,
the Court is not currently in a position to make this
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c. Intentional infliction of enotional distress

agai nst Wshart

A claimfor intentional infliction of enotional distress
requires three showings: (1) that the defendant’s conduct was
extrenme and outrageous, (2) that the defendant’s conduct caused
the plaintiff severe enotional distress, and (3) that the
def endant acted intending to cause the plaintiff such distress or
w th know edge that such distress was substantially certain to

occur. Brown v. Mihlenberg Twp., 269 F.3d 205, 218 (3d G

2001). The Third Crcuit has held that Pennsylvania, which has

determ nation. See Curley v. Klem 298 F.3d 271, 278 (3d Cr
2002) (“[A] decision on qualified imunity will be premature when
there are unresol ved disputes of historical fact relevant to the
immunity analysis.”).

For 8 1983 actions, public officials generally enjoy
qualified imunity for their actions unless those actions violate
clearly established constitutional rights of which a reasonable
person should know. Harlow v. Fitzgerald, 457 U.S. 800, 817-18
(1982). Here, both the underlying constitutional right (to be
free of sexual abuse) and Wshart’s duty under 8§ 1983 (not to be
deliberately indifferent to a subordinate s violation of that
right) have been “clearly established” in this Grcuit for quite
some tinme. See Stoneking II, 882 F.2d at 727.

The Court nust determne if, in light of this clearly
established |aw, Wshart’s actions were “objective[ly] legal[ly]
reasonable[].” Anderson v. Creighton, 483 U S. 635, 639 (1987).
The winkle is that, at this stage of the litigation, Wshart’s
actions (or inactions) are in dispute. Indeed, the Court cannot
determine if Wshart’s actions were objectively legally
reasonable if the parties dispute what those actions were.
Therefore, the Court will revisit the issue of qualified imunity
at the conclusion of trial.
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yet to explicitly recognize the tort of intentional infliction of
enotional distress, would apply the formulation of intentional

infliction of enotional distress as expressed in the Restatenent

(Second) of Torts 8 46. See Wlliams v. Quzzardi, 875 F. 2d 46,

50 (3d Cir. 1989). The Restatenent provides:

One who by extrene and outrageous conduct intentionally
or recklessly causes severe enotional distress to
another is subject to liability for such enotional
distress, and if bodily harmto the other results from
it, for such bodily harm

Rest at enent ( Second) of Torts § 46.

Al t hough the question of a defendant’s liability for
intentional infliction of enotional distress is typically
entrusted to the jury, under Pennsylvania law, it is for the
Court to determi ne, at the outset, whether the defendant’s
conduct, as alleged by the plaintiff, is so extrene that it can

be | abel ed “outrageous.” Cox v. Keystone Carbon Co., 861 F.2d

390, 395 (3d Cir. 1988).

Here, construing the evidence in the light nost favorable to
Plaintiff, Wshart was provided notice that OCakes and Plaintiff
were engaged in an inappropriate sexual relationship and deci ded
not to undertake an investigation, thereby allow ng the
relationship to continue for another seven nonths. A reasonable
observer, upon hearing the fact that a principal was deliberately
indifferent to a teacher’s ongoing sexual relationship with his

student, mght be prone to exclaim “outrageous!” Kazatsky v.
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King David Mem Park, Inc., 527 A 2d 988, 991 (Pa. 1987) (quoting

Rest at ement (Second) of Torts 8§ 46 cnt. d).

Therefore, Wshart’s notion for summary judgnment on the
intentional infliction of enotional distress claimw !l be

deni ed.

2. (Oakes’s nmotion for summry judgnent

Plaintiff has two counts still pending agai nst Oakes: a 8§
1983 cl ai m (based on the Fourth and Fourteenth Amendnents) and a
state-law claimfor intentional infliction of enotional distress.
In addition to arguing that he is entitled to sunmary judgnment on
the nerits of both clains, Oakes asserts that the statute of

[imtations bars all clains against him

a. Statute of limtations?

The statute of limtations for both of Plaintiff’s clains
agai nst Oakes would normally be two years. The claimfor
intentional infliction of enotional distress is a state-law claim
for which the statute of Ilimtations is two years. 42 Pa. Cons.
Stat. 8§ 5524(2). For the 8 1983 claim this federal court is to
“borrow the state-law personal injury statute of limtation

See Wlson v. Garcia, 471 U S. 261, 266-67 (1985). Again, that

17 Cakes was pernmitted to amend his answer to add the
statute of limtations as an affirnative defense, based on
Plaintiff’s lack of objection to GCakes’s notion to anmend.
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l[imt is two years. 42 Pa. Cons. Stat. § 5524(2).
However, for the 8 1983 claim the Court not only “borrows”
the state’s statute of limtations, the Court also “borrows” the

state’s tolling rules. See Lake v. Arnold, 232 F.3d 360, 368 (3d

Cr. 2000) (citing Wlson v. Garcia, 471 U S. 261, 276-80 (1985),

and Hardin v. Straub, 490 U S. 536, 543-44 (1989)). (Qbviously,

these sane tolling rules apply to the state-law claimfor
intentional infliction of enotional distress.) There are two
tolling rules at issue here. The first applies to all m nors,
providing that the statute of limtations for a tort against a

m nor begins to run when the mnor turns eighteen years old. 42
Pa. Cons. Stat. 8 5533(b)(1). Here, Plaintiff turned ei ghteen on
February 14, 2004. Therefore, the statute of limtations for
acts conmtted when Plaintiff was a m nor expired on February 14,
2006. Plaintiff did not file the present suit until March 10,
2006, alnost a nonth later. Under the tolling rule for torts
against mnors, then, Plaintiff is tinme-barred from pursuing

cl ai ns agai nst Cakes for actions while Plaintiff was a m nor.

The second tolling rule is nore specific: it provides that
an individual has twelve years from her eighteenth birthday
(t.e., until she turns thirty) to bring suit for “chil dhood
sexual abuse.” 42 Pa. Cons. Stat. 8 5533(b)(2)(l). [If this
tolling rule applies here, then Plaintiff’s clains agai nst Cakes

are not tine-barred.
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The question before the Court is thus whether Plaintiff’s
cl ai ns agai nst Oakes under 8 1983 and for intentional infliction
of enotional distress are based on “chil dhood sexual abuse.” The
statute defines “chil dhood sexual abuse” in part as “sexua
activities between a mnor and an adult.” The definition of
“sexual activities” enconpasses the types of sexual acts at issue
here (vaginal and oral intercourse), and Oakes was a m nor (she
was seventeen years old) and Plaintiff was an adult (he was
twenty-nine). 1d. 8 5533(b)(2)(ii)(A, (B). However, the
statute provides an inportant limtation on the definition of
“chi | dhood sexual abuse”: “the individual bringing the civil
action [nust have] engaged in such activities as a result of
forci ble conpul sion or by threat of forcible conpul sion which
woul d prevent resistance by a person of reasonable resolution.”
Id. 8 5533(b)(2)(ii). The definition of “forcible conmpulsion” in
the tolling statute is taken fromthe crimnal code, id. 8
5533(b)(2)(iii): “[c]onpul sion by use of physical, intellectual,
nmoral, enotional or psychol ogical force, either express or
inplied.” 18 Pa. Cons. Stat. 8§ 3101.

Plaintiff argues that Oakes conpelled her to engage in the
sexual relationship, by virtue of intellectual, noral, enotional,

or psychol ogical force.'® QOakes, on the other hand, argues that

8 The report of Plaintiff's expert, Dr. Elliot L. Atkins,
supports this position. See Atkins Report at 8 (“[I]t was not
only because of her age, but al so because of her enotional
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t he sexual relationship was consensual and that Plaintiff was a
willing--and, at times, instigating--participant.

The Pennsyl vani a Suprene Court has addressed the definition
of “forcible conpulsion” as it relates to sex acts between an
adult and a m nor:

There is an el enent of forcible conpul sion, or the
threat of forcible conpul sion that woul d prevent

resi stance by a person of reasonabl e resol ution,
inherent in the situation in which an adult who is with
a child who is younger, smaller, |ess psychologically
and enotionally mature, and |ess sophisticated than the
adult, instructs the child to submt to the performance
of sexual acts. This is especially so where the child
knows and trusts the adult. In such cases, forcible
conmpul sion or the threat of forcible conpulsion derives
fromthe respective capacities of the child and the
adult sufficient to induce the child to submt to the

w shes of the adult ("prevent resistance”), w thout the
use of physical force or violence or the explicit

threat of physical force or violence.

Commonweal th v. Rhodes, 510 A 2d 1217, 1227 (Pa. 1986). The

Rhodes court al so provided a non-exhaustive list of factors that
m ght determ ne whether sex acts between an adult and a m nor
were the result of “forcible conpul sion”:

the respective ages of the victimand the accused, the
respective nmental and physical conditions of the victim
and the accused, the atnosphere and physical setting in
whi ch the incident was all eged to have taken place, the
extent to which the accused nay have been in a position
of authority, dom nation or custodial control over the
victim and whether the victimwas under duress.

vul nerability that Jeanette Chancellor was not in the position to
truly consent to the sexual overtures of her teacher. Christian
Cakes was in a position of power and authority of Jeanette
Chancellor.”).
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ld. at 1226.
Here, Plaintiff was seventeen years old; Plaintiff was
twenty-nine. Plaintiff suffered fromdepression. The sex acts

often took place at the school, a physical setting in which

Cakes, as Plaintiff’'s teacher and band instructor, held a
position of authority over her. Oakes al so exerted custodi al
control over Plaintiff, as many of the sex acts took place during
band canp, band practices, and on the band trip to Virginia
Beach, when Cakes was ostensibly in charge of Plaintiff. See 24
Pa. Cons. Stat. 8§ 13-1317 (providing that teachers exercise in
| oco parentis authority over students while the students are in
attendance at the school); DOE Sexual Harassnent Qui dance at 10
(“El enentary and secondary schools . . . are typically runin a
way that gives teachers . . . a substantial degree of
supervi sion, control, and disciplinary authority over the conduct
of students.”).

Drawi ng all reasonable inferences in favor of Plaintiff, as
the Court nust do at this stage of the litigation, there is a
reasonabl e issue of material fact as to whether Plaintiff was
“conpelled,” by virtue of intellectual, noral, enotional, or
psychol ogi cal force, to submt to the sexual relationship. This
is thus a question for the factfinder.

Therefore, at this stage of the litigation, judgnment in

favor of (Oakes based on the statute of limtations is
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I nappropri ate.

b. 8 1983 (Fourth and Fourteenth Anendnents)

agai nst Oakes

Section 1983 is a vehicle by which a plaintiff can assert a
cl ai m agai nst a person who, acting under color of state |aw,
deprives the plaintiff of a constitutional right. 42 U S C 8§
1983. Here, Plaintiff alleges that OCakes violated her Fourth
Amendnent right to be free from unreasonabl e sei zures and her
Fourteenth Amendnent due process right to bodily integrity. See
U S Const. And. IV (providing protection from “unreasonabl e

searches and seizures”); Stoneking Il, 882 F.2d at 726-27

(hol ding that a student has a Fourteenth Anendment due process
right to be free fromintrusions of his bodily integrity,
including “a right to be free fromsexual assaults by his or her
teachers”). (Oakes does not contest the assertion that he was
acting under color of state |aw.

Cakes’s defense is that, in having sex with Plaintiff, he
did not “seize” her or violate her right to bodily integrity
because she consented to the sex. However, Plaintiff, as a
student in Qakes’s class, |lacked the capacity to consent to
engage in sexual conduct with him Therefore, Plaintiff’s § 1983

cl ai rs agai nst Oakes will survive sunmary judgnent.
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c. Intentional infliction of enotional distress

agai nst Oakes

As wth the claimagainst Wshart for intentional infliction
of enotional distress, to succeed here Plaintiff nust show (1)
t hat OGakes’s conduct was extreme and outrageous, (2) that Oakes’s
conduct caused Plaintiff severe enotional distress, and (3) that
Cakes acted intending to cause Plaintiff such distress or with
know edge that such distress was substantially certain to occur.

Brown v. Mihl enberg Twp., 269 F.3d 205, 218 (3d Cr. 2001).

Cakes has two argunents here, neither of which are availing.
The first is that he cannot be liable for intentional infliction
of enotional distress because Plaintiff consented to the sexual
rel ationship. Again, Plaintiff |acked the capacity to consent to
t he sex.

Cakes’ s second argunent is that he cannot be liable for
intentional infliction of enotional distress because his having
sex with Plaintiff was not crimnal. Oakes' s argunent fails for
two reasons. One, there is no requirenent that a claimfor
intentional infliction of enotional distress be based on crim nal
activity. Two, Oakes’s having sex wwth Plaintiff was crimnal:
whil e he was not convicted of statutory sexual assault (because

Plaintiff was over sixteen years old, the age of consent for
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statutory rape), Oakes was convicted!® of corrupting the norals
of a mnor, in violation of 18 Pa. Cons. Stat. 8 6301(a)(1),
based on his sexual relationship with Plaintiff.

Therefore, Plaintiff’s claimfor intentional infliction of

enotional distress will survive summary judgnment. Cf. DiSalvio

v. Lower Merion High Sch. Dist., 158 F. Supp. 2d 553, 557 (E. D

Pa. 2001) (holding that a high school coach’s sexual harassnent
of a student could support a claimfor intentional infliction of

enotional distress against the coach).

1. CONCLUSI ON

Pottsgrove's notion to anend its answer to add the statute
of limtations as an affirmative defense will be deni ed.
Pottsgrove’s notion for summary judgnent will be denied. QOakes’s
nmotion for summary judgnent will be deni ed.

An appropriate Order foll ows.

19 At oral argunent, Oakes’s counsel posited that because
Cakes pled guilty to the offense, as opposed to having been
convicted at trial, his plea should not be held agai nst him here.
Cakes has presented no authority for the proposition that a
guilty plea should be treated any differently in a subsequent
civil action than a conviction at trial.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANETTE CHANCELLOR, ) ClVIL ACTI ON

NO. 06-1067
Pl ai ntiff,

V.

LOVNER POTTSGROVE SCHOOL
DI STRICT, et al.,

Def endant s.

ORDER
AND NOW this 8th day of August 2007, for the reasons stated
in the acconpanyi ng Menorandum it is hereby ORDERED t hat
Def endants Pottsgrove School District and Joyce Wshart’s notion
to anend their answer (doc. no. 25) is DEN ED.
It is further ORDERED that Defendants Pottsgrove School

District and Joyce Wshart’'s notion for sumrary judgnment (doc.

no. 30) is DEN ED.

It is further ORDERED that Defendant Christian Cakes’s
nmotion for summary judgnent (doc. no. 31) is DEN ED.

| T 1S FURTHER ORDERED t hat Defendants Pottsgrove School

District and Joyce Wshart’s notion for leave to file reply

menor andum of | aw (doc. no. 34) is GRANTED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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