IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Nat han Ransey, on behal f of hinself : CIVIL ACTI ON
And all others simlarly situated :
: NO. 07-635
V. ;

Ryan Beck & Co., Inc.

MVEMORANDUM AND ORDER

Joyner, J. July 31, 2007

This case is now before the Court for resolution of
Def endant’s Motion to Dismss (“D. Mot.”) Counts Three and Six
and the Cass Allegations in Counts Four and Five of Plaintiff’s
Conmpl aint (“P. Conpl.”). For the reasons below, the notion is
granted as follows: (1) Counts Three and Six of Plaintiff’s
Conpl ai nt are DI SM SSED W TH PREJUDI CE! and (2) Counts Four and
Five of Plaintiff’s Conplaint are DI SM SSED W THOUT PREJUDI CE.

Factual Backgr ound

This case arises out of Defendant’s alleged violations of
the Fair Labor Standards Act (“FLSA’), the Pennsylvania M nimm
Wage Act (“PMM’), the Pennsylvani a Wage Paynent and Col | ection
Law (“WPCL”), and the Pennsylvania Adm ni strative Code (“PA Labor

Laws”). Defendant purportedly violated these laws by failing to
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Because Plaintiff does not oppose Defendant’s notion to dismss
Counts Three and Six of Plaintiff’s conplaint, the Court dism sses those
counts with prejudice.



pay overtinme to a certain group of its enployees, nanely its
“Securities Brokers.”? Plaintiff alleges that pursuant to the
above | aws, Securities Brokers are entitled to overtine
conpensation even if enployers pay themprinmarily on the basis of
comm ssion. See P. Conpl. at 1

Plaintiff was fornmerly enpl oyed by Defendant as a Securities
Broker. 1d. at § 29. On February 15, 2007, Plaintiff filed a
Cl ass/ Col | ective Action Conplaint in this Court. Plaintiff’s
conplaint includes: (1) a nationw de collective action brought
pursuant to the FLSA, 29 U S.C. § 216(b), on behalf of al
Securities Brokers enpl oyed by Defendant to recover unpaid
overtinme conpensation and (2) a state-w de class action brought
pursuant to the PMM, WPCL, and PA Labor Laws on behal f of al
current and former Securities Brokers within Pennsylvania to
recover unpaid overtinme pay. See id. at 7 2-3.

Al though Plaintiff in his original conplaint presented a
total of six counts, the Court only need address Counts Four and
Five at this time.® Counts Four and Five involve class action

cl ai re based upon state law. See id. at | 63-72. Plaintiff
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Plaintiff defines Securities Brokers as “individuals who sold
and/ or marketed securities and other financial products sold by
?I?efendant.” P. Conpl. at T 2.

Def endant noved to disnmiss only Counts Three, Six, Four and Five.
Plaintiff did not oppose Defendant’s notion to dismss Counts Three and
Si x, and the Court has thus dism ssed those Counts wth prejudice.
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asserts in these counts that class nenbers have the right to
recei ve overtinme and ot her unpai d wages due to them by Def endant.
See id.

Def endant argues that Counts Four and Five nust be di sm ssed
because opt-out class action clains brought pursuant to state |aw
irreconcilably “conflict with the opt-in requirements” of the
FLSA. D. Mot. at Y 2. Defendant maintains that Plaintiff
“inperm ssibly seeks sinultaneously to assert both” an opt-in
col l ective action pursuant to the FLSA and an opt-out class
action pursuant to Rule 23 of the Federal Rules of Cvil
Procedure (“Rule 23”). Defendant’s Menorandum of Law (“D. Meno.”)
at T 2.

St andards Governing Rule 12(b)(6) Mtions to Disniss

Pursuant to Rule 12(b)(6), a claimnmay be dism ssed for
failure to state a claimupon which relief can be granted, but
only if it is clear that the plaintiff would not be entitled to

relief under any set of facts. See Brothers v. Portage National

Bank, No. 3:06-94, 2007 U.S. Dist. LEXIS 24326, at *6-7 (WD. Pa.
March 29, 2007). Wen deciding a Rule 12(b)(6) notion, “al

all egations in the conplaint nust be taken as true and viewed in

the light nost favorable to the plaintiff.” Hyman v. VW Fi nanci al
Services, Inc., No. 06-CV-4038, 2007 U S. Dist. LEXI S 41433, at

*3 (D.N.J. June 7, 2007) (citing Trunp Hotels & Casino Resorts,
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Inc. v. Mrage Resorts Inc., 140 F.3d 478, 483 (3d Gr. 1998)).

The issue is not whether a plaintiff will ultimtely prevail, but
whet her a plaintiff should be given an opportunity to offer

evi dence supporting his or her claim See In re Rockefeller

Center Properties, Inc., 311 F. 3d 198, 215 (3d Gr. 2002).

Courts are not required, however, “to credit bald assertions or
| egal conclusions inproperly alleged in the conplaint.” 1d. at
216. Also, |legal conclusions disguised as factual allegations
“may not benefit fromthe presunption of truthfulness.” [d.

Di scussi on

As noted above, Defendant asserts that allowng Plaintiff to
proceed with his state-law class action on an opt-out basis would
“conflict irreconcilably” wth Congress’s express opt-in
requi renent for collective actions under the FLSA. D. Meno at ¢
3. Plaintiff, on the other hand, argues that neither case |aw
nor |l egislative history supports Defendant’s theory. See
Plaintiff’s Brief in OQpposition To Defendant’s Mdtion to D sm ss
(“P. Brief”) at { 6.

Courts within the Third Crcuit have devel oped two |ines of
anal ysis in resolving cases where a plaintiff sinmultaneously
pursues a FLSA collective action and a Rule 23 state-|aw cl ass
action in federal court. The first |ine of analysis addresses

the inconpatibility of FLSA and state-law cl ass actions when
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brought together under one lawsuit. See Brothers, 2007 U. S

Dist. LEXIS 24326, at *10-12; Oto v. Pocono Health System 457

F. Supp. 2d 522, 523-24 (M D. Pa. 2006). 8 216(b) of the FLSA
“expressly limts the scope” of collective actions involving
overtinme pay by requiring class nenbers to affirmatively opt-in
to the action. Id. at 523; see 29 U S.C. § 216(b) (“[n]o enpl oyee
shall be a party plaintiff to any such action unless he gives his
consent in witing to beconme such a party”).

Congress adopted the opt-in procedure for FLSA collective
actions in order to limt the nunber of plaintiffs in such
actions to those who “ ‘“asserted claimin their own right
and...[to free] enployers fromthe burden of representative

actions.” 7 1d. at 523-34 (quoting Herring v. Hewitt Assoc.,

Inc., No. 06-267, 2006 U S. Dist. LEXI S 56189, at *5-6 (D.N.J.

August 11, 2006)); see also De Asencio v. Tyson Foods, Inc., 342

F.3d 301, 306 (3d. Cir. 2003)(Congress was seeking to define and
l[imt the jurisdiction of the courts in creating the opt-in
requi renent). Congress al so sought to prevent the rights of
absent individuals frombeing litigated without their *input or
know edge.” 1d. at 524.

In state-law class actions brought in federal court pursuant
to Rule 23, class nenbers have to opt-out of the class. |d.

Wthin the Third Crcuit, nunmerous courts have opined that
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permtting a FLSA collective action to be litigated with a Rule
23 state-law class action would “nullify Congress’s intent in

crafting [FLSA] 8 216(b) and eviscerate the purpose of § 216(b)’s

opt-in requirement.” See e.q., Oto, 457 F. Supp.2d at 524, 524

n.1l; in accord, Brothers, 2007 U S. Dist. LEXIS 24326, at *10-12.

Al t hough not bi nding upon the Court, we find Brothers, Qto, and

the line of cases decided in our sister district court of New
Jersey, which Brothers and Oto | ooked to for guidance, all to be

persuasive. See Herring, 2006 U S. Dist. LEXIS 56189, at *5-6 (8

216(b) collective actions irreconcilably conflict with Rule 23
cl ass actions when brought together under one lawsuit); Hi nmmel man

v. Continental Casualty Co., No. 06-166, 2006 U.S. Dist. LEX S

56187, at *4-6 (D.N. J. August 11, 2006) (sane); Meck v. G ay

Supply Corp., No. 03-1950, 2006 U.S. Dist. LEXIS 511, at *15-16

(D.N.J. January 5, 2006) (sanme). Therefore, the Court chooses to
follow the decisions in the above stated cases, and thus
determ nes that FLSA 8 216(b) collective actions are inconpatible
with Rule 23 state-law class actions and cannot be brought
t oget her under one | awsuit.

Following a different |ine of analysis, other courts in this
circuit have al so eval uated these cases under the rubric of

suppl enental jurisdiction. See e.g. Hyman, 2007 U.S. Dist. LEXIS

41433, at *9 (refusing to exercise supplenental jurisdiction over
6



a state-law class action brought pursuant to Rule 23 while

litigating a FLSA clainm). These courts have | ooked to the Third

Circuit’s reasoning in De Asencio, in which the Court ruled that
the district court had abused its discretion in exercising

suppl enental jurisdiction over a state-law class action brought
simul taneously with a FLSA collective action. See 342 F. 3d at
307, 309-10 n. 14 (where a party seeks supplenental jurisdiction
of a state-law action, jurisdiction is to be eval uated under the
statutory principles of 28 U S.C. § 1367).

District courts may decline to exercise supplenenta
jurisdiction over a state-lawclaimif: (1) it raises a novel or
conpl ex issue of state law or (2) it substantially predom nates
over the clain(s) over which the district court has original
jurisdiction.* 1d. at 307-08; see 28 U.S.C. § 1367(c); see also
De Asencio, 342 F.3d at 308 (even if a district court facially
has the power to hear supplenental clains, doing so in sone
situations may be an abuse of its discretion).

Courts should consider the following factors to deternmine if
exerci sing supplenental jurisdiction would be appropriate: (1)

“the scope of the state and federal issues,” (2) “the terns of
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28 U.S.C. § 1367(c) also states that district courts nay decline to
exerci se supplenental jurisdiction over state-law clains if the court has
di smissed all of the clainms over which it has original jurisdiction or if,
because of exceptional circunstances, there are other conpelling reasons
to deny jurisdiction.
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proof required by each type of claim” (3) “the conprehensiveness
of the renmedies,” and (4) “the ability to dism ss the state

clains without prejudice.” De Asencio, 342 F.3d at 312. This

anal ysis must be “case-specific.” |d.

In De Asencio, the Court determned that the plaintiffs’

state-law cl ai m brought pursuant to the WPCL substantially
predom nated over their FLSA claimand that their state claim
rai sed a novel or conplex issue of state law. See 342 F.3d at
309-12. The Third G rcuit noted that because of the inportance
of the wage-protection | egal schenme in Pennsylvania, the “scope
of the state issues may substantially predom nate over the nore
straightforward federal schene.” 1d. at 309-310 (observing that
the WPCL does not create a right to conpensation, but a statutory
remedy when an enpl oyer breaches a contractual obligation to pay
wages). The Third G rcuit also observed that differences in the
conpr ehensi veness of renedies may support a finding that the
state law claimsubstantially predom nated over the FLSA cl aim
Id. 309, 310 n. 13 (the FLSA renedy is only for overtinme pay and
the WPCL renedy is broader).

The Third Circuit then pointed to Congress’ s “express
preference” of an opt-in schenme for FLSA actions as “anot her
countervailing interest” in relegating the state lawclains to

state court. |d. at 310-11 (describing Congress’s opt-in mandate
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as “a crucial policy decision”). Finally, the Third Grcuit
determ ned that Pennsylvania state courts had not addressed novel
and conpl ex issues of state |aw presented in the case. See De
Asencio, 342 F.3d at 311 (state courts had not addressed whet her
the WPCL pertains to at-will, non-collective bargaining
enpl oyees).

The facts of the present action are substantially simlar

to the facts of De Asencio. Following the Third Crcuit’s

reasoning in that case, the Court determnes that it would be an
abuse of its discretion to exercise supplenental jurisdiction
over the state-law class action. The WPCL and t he ot her
Pennsyl vani a | aws upon which Plaintiff bases his state-|aw cl ass
action enconpass a broader scope of the | egal issues presented
here than the FLSA action does. See Plaintiff’s Conplaint at | 3;
De Asencio, 342 F.3d at 310 (opining that the scope of a WPCL
cl ai m al one overshadowed that of a FLSA claim. Furthernore, the
breadth of the renedi es available under Plaintiff’'s state-|aw
clainms differs substantially fromrenedi es avail abl e under the
FLSA. 1d. at 310 n. 13 (FLSA renedy is for overtine alone and the
WPCL renedy is broader).

Furt hernore, Congress has not changed the opt-in requirenent
for FLSA collective actions. Thus, Congress’s explicit conmmand

that nmenbers opt-in to FLSA collective actions supports the
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rel egation of opt-out, state-law class actions to state court.
See id. at 310. Congress chose to “limt the scope” of
representative actions under the FLSA, and Plaintiff’'s attenpt to
attach an opt-out class action onto a FLSA opt-in action presents
a “countervailing interest” in letting state courts determ ne the
state-law action. |d.

Like the plaintiffs in De Asencio, Plaintiff also brought

his state-law clai munder the WPCL. P. Conpl. at 3; see 342 F.3d
at 311. The Pennsylvania courts have yet to address novel and
conpl ex questions of state |aw presented by this case, including
whet her the WPCL pertains to at-will, non-collective bargaining

enpl oyees. See id.; see also Brothers, 2007 U S. Dist. LEXIS

24326, at *14 (summarizing De Asencio without stating that any of

t he novel and conpl ex questions of state |aw presented in that
case had been resolved). As these enployees work on a comnm ssion
basis, this Court assunes that the potential class nenbers of the
state-law claimare at-will, non-collective bargaining enpl oyees.
See P. Conpl. at § 10. Finally, the Court is able to dismss
Plaintiff’s state-law clains w thout prejudice so that he may
file his class action in state court, so long as the statute of
[imtations has not yet run. After considering the factors

outlined by the Third Crcuit in De Asencio, the Court finds that
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it would be inappropriate to exercise supplenental jurisdiction
over Plaintiff's state-law class action. See 342 F.3d at 312.

The Court finds that FLSA collective actions are inherently
i nconpatible with Rule 23 state-law class actions, and thus
cannot be brought sinultaneously in federal court under one
| awsuit. The Court further determ nes that to exercise
suppl enmental jurisdiction over Plaintiff’s state-law class action
woul d be an abuse of its discretion. For the above reasons, the
Court dism sses Counts Four and Five of Plaintiff’s Conpl aint

wi t hout prejudice.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Nat han Ransey, on behal f of hinself : CIVIL ACTI ON
And all others simlarly situated :
: NO 07-635
V. ;

Ryan Beck & Co., Inc.

ORDER
AND NOW this 31st day of July, 2007, upon consi deration of
Defendant’s Mdtion to Dismss Counts Three and Six and the O ass
Al'l egations in Counts Four and Five of Plaintiff’s Conpl ai nt
(Docunent No. 8), it is hereby ORDERED that the Mdtion is GRANTED
as follows:

1. Counts Three and Six of Plaintiff’s Conplaint are
DI SM SSED W TH PREJUDI CE.

2. Counts Four and Five of Plaintiff’s Conplaint are
DI SM SSED W THOUT PREJUDI CE.

| T 1S FURTHER ORDERED t hat Defendant is DIRECTED to file his
Answer to Counts | and Il of the Conplaint within twenty (20)
days of the date of this Oder.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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