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The plaintiff, a former detainee in the Phil adel phia
Prison System clains that his due process rights were viol ated
in connection with several beatings allegedly suffered at the
hands of a prison guard and other inmates. He has sued the City
of Phil adel phia, several prison officials, and one guard, who
have noved for summary judgnent, arguing that the plaintiff’s
clainms are without nmerit and that he failed to exhaust his
adm nistrative renedies as required by the Prison Litigation
Reform Act (“PLRA”). The Court will grant the notion on

exhausti on grounds.

Facts

A. The Attacks on the Plaintiff

I n August of 2002, the plaintiff was arrested for rape
and nmurder and admitted to the Phil adel phia Prison System

(“PPS"). Because the crinme on which he was arrested was hi gh-



profile, he was placed on the “special managenent” track to
ensure that he was closely supervised. He alleges that shortly
after his arrival at the facility, he notified PPS officials that
he was receiving threats fromother inmates. Pl.’s Dec. T 12.1

On July 21, 2003, at approxinmately 9:30 A M, the
plaintiff was attacked by another detainee, who threw a m xture
of boiling water and oil on his face. He was taken to the
receiving roomto await a nedi cal exam nation, where he was
all egedly interrogated about the attack. At 11:30 A M, he was
seen by a nedical officer but given no nedicine. Later that day,
he was transferred to the Curran-Fronmhold Correctional Facility,
where he was given a topical cream but no pain nedication.

While in the Curran-Fromhold facility, the plaintiff
was allegedly attacked twi ce, once by another innmate, Jose
DeJesus, and once by corrections officer Shaune Marshall, who
all egedly entered the plaintiff’s cell, pepper sprayed him and

dragged hi m down several stairs.

B. Exhausti on of Admi nistrative Renedi es

To air a conplaint, the PPS s adm nistrative procedures
require an inmate to fill out a grievance form place it in a

collection box or give it to a corrections officer, and retain

! A copy of the plaintiff’'s declaration is attached as
Exhibit Ato his brief in opposition and is cited herein as
“Pl."s Dec. 1 __.”7



the bottom copy for his or her records. Dep. of Robert
Tomaszewski, Pl.’s Br. in Opp. Ex. Cat 39-40. |If the inmate is
i ncapable of witing a grievance, he can seek help in filling out
a formfroma corrections officer or a social worker. [|d. at 41.
The plaintiff alleges that a copy of these procedures
was neither given to himnor posted in the areas in which he was
confined. He asserts that he nonetheless attenpted to file
grievances but that he did not retain copies because he thought
that records would be retained by the PPS. Pl.’s Dec. {1 8. He
al so alleges that his father attenpted to file grievances about
his mstreatnent. [d. 1 9. There is no record of the plaintiff
or his father ever raising conplaints on the plaintiff’s behalf.

Defs.” Br. in Supp. Ex. B

1. dains

The plaintiff alleges three violations of his due
process rights: (1) failure to protect himfromthe boiling-water
assault and the attack by Deldesus; (2) failure to adequately
treat his burns; and (3) excessive force by Shaune Marshall. All
three clains are brought against the Cty of Phil adel phia, PPS
conm ssi oner Leon King, fornmer deputy conm ssioner Al an Appeal,
former PPS warden Robert Tomaszewski, and warden Arthur Bl acknon.
The excessive force claimis al so asserted agai nst Shaune

Mar shal |



I11. Analysis

On a notion for summary judgnent, a court nust view the
evi dence and draw reasonable inferences therefromin the |ight
nmost favorable to the party opposing sunmmary judgnent. See,

e.g., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).

Summary judgnent is proper if the evidence shows that there is no
genui ne issue of material fact and that the noving party is
entitled to judgnent as a matter of law. Fed. R Gv. P. 56(c).

I n opposing a notion for summary judgnent, a party may not rest
upon the allegations in his pleadings, but instead nust set forth
“specific facts,” by affidavit or otherw se, which show that
there is a genuine issue for trial. Fed. R Cv. P. 56(e).

The defendants’ notion argues that the plaintiff has
failed to exhaust his admnistrative renedies and that his clains
fail as a matter of law. The Court does not reach the latter
argunent because it agrees that the plaintiff failed to exhaust
his adm nistrative renedies before filing this suit.

Under the PLRA, inmates may not file a lawsuit relating
to prison conditions until they have exhausted “such
admnistrative renedies as are available.” 42 U S. C. 1997e(a).

Failure to exhaust adm nistrative renmedies is an affirmtive

def ense that nust be proven by the defendants. Brown v. Croak,
312 F.3d 109, 111 (3d Cr. 2002).

The def endants have submitted the affidavit of Charl es



Shovlin, director of the PPS s Policy and Audit Division, which
states that every inmate grievance is entered into the PPS
conputer systemand that there is no record of the plaintiff ever
filing a grievance. Defs.’” Br. in Opp. Ex. B. The plaintiff
seeks to counter this evidence with his own assertion that he
did, in fact, file witten grievances. See Pl.’s Dec. § 8. He
attests generally that his grievances related to “the issues
raised in ny Conplaint (nanely the |ack of adequate security and
medi cal care and abuse from prison personnel).” [d.

The plaintiff’s bald allegation that he initiated
gri evance procedures is insufficient to create a triable issue of
fact. First, there is no evidence in the record to support the
claim (for exanple, the inmate copy of the grievance forn).
Second, he has failed to provide any details surrounding the
al | eged subm ssions, such as the alleged date of the grievances
or the party to whomthey were submtted.?

The plaintiff has therefore failed to offer “specific
facts” showing that there is a genuine issue for trial. Saldana

v. Kmart Corp., 260 F.3d 228, 232 (3d Gr. 2001); Fed. R CGv. P.

56(e). The generality of the plaintiff’s assertion precludes
meani ngful rebuttal by the defendants. Further, because the

plaintiff has not described the substance of his grievances, it

2 The plaintiff’s declaration occasionally contains such
detail, providing, for instance, the date and tinme of his burns
and his nedical treatnent. See id. 1 14, 19.

5



is inpossible to tell which clainms, if any, mght have been
properly exhausted. The allegations in his declaration therefore
anount to “bare assertions,” insufficient to withstand the

defendant’s notion. See Fireman’'s Ins. Co. of Newark, N J. v.

DuFresne, 676 F.2d 965, 969 (3d Cr. 1982).

The plaintiff raises several argunents to avoid
di sm ssal on exhaustion grounds: (1) he never received a copy of
the i nmat e handbook, nor was one posted; (2) the practice and
policy of the PPS was to accept oral grievances on behal f of
inmates who, like the plaintiff, have trouble readi ng and
witing; (3) his father submtted grievances on his behalf; and
(4) the practice and policy of the PPSis to allow inmtes to
give witten grievances to corrections officers, in contrast to
the official policy, which states that grievances should be
pl aced in | ockboxes.

These argunents do not excuse the plaintiff’'s failure
to exhaust adm nistrative renedies. First, he cites no | aw
requiring prison officials to provide inmates with a copy of
gri evance procedures. Cases suggests that adm nistrative
remedi es are not “avail abl e” when prison officials m sl ead

i nmat es about the adm nistrative process. See, e.q., Brown, 312

F.3d at 113; Mtchell v. Horn, 318 F.3d 523 (3d Cr. 2003); Canp

v. Brennan, 219 F.3d 279 (3d G r. 2000); Davis v. Berks County,

2007 W. 516128 (E.D. Pa. 2007). No court has held, however, that



adm nistrative renedies are not “avail able” when prison officials
fail to take affirmative steps to informprisoners of the
gri evance process. More inportantly, the plaintiff never clains
that he was unaware of the PPS s policies on grievances. H's
declaration alleges that PPS officials failed to act when he
initiated the grievance process, not that he was ignorant of it.

The plaintiff’s second argunent also fails. There is
no evidence that the PPS has a policy of accepting oral
grievances. In the testinony cited by the plaintiff, \Wrden
Tonmaszewski says only that others may “help a guy wite a
grievance,” not that an unrecorded oral conplaint may suffice.
Even if the policy of the PPS was to accept oral grievances, the
plaintiff has not alleged that he conplained orally about any
m streatnent. At oral argunent, plaintiff’s counsel relied on
the plaintiff’'s assertion that he “notified PPS officials of the
threats that were being made against [him.” Pl.’s Dec. | 12.
This statenment, however, speaks to whether prison officials were
war ned about a possible attack on the plaintiff before its
occurrence, not whether he conveyed a grievance related to the
attack after the fact.

The plaintiff’s third argunent, that his father filed
gri evances on his behalf, fails for simlar reasons. The
all egation is devoid of any detail about the tim ng or substance

of his father’s alleged conplaints. Further, wth no allegation



that he was ignorant of the PPS grievance procedures or that the
normal grievance channels were inpeded, there is no reason to
allow his father’s alleged conplaints to substitute for the
ordi nary adm ni strative process.

The final argument offered by the plaintiff faults PPS
officials for allow ng guards to accept witten grievances.
War den Bl acknon expl ai ned that PPS policy allows detainees to
give witten grievances to prison officials or place themin a
| ockbox if they want their grievances to remain confidential.
Pl.”s Br. in OQop. Ex. B at 72-73. The plaintiff has not
expl ained how this could m sl ead a detai nee about the proper way
to file grievances, nor has he asserted that he was, in fact,
m sl ed. Consequently, there is no basis to conclude that the
normal grievance procedures were not “available,” and the PLRA
bars the plaintiff’s clains for failure to foll ow these
pr ocedur es.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ABDUL MALI K EL' SHABAZZ, )
Plaintiff, ) ClVIL ACTI ON
. ;
CI TY OF PH LADELPH A, et al.,
Def endant s : NO. 05-353
ORDER
AND NOW this 25th day of July, 2007, upon
consi deration of the defendants’ notion for summary judgnent
(Docket No. 43) and the plaintiff’s opposition, and after oral
argunent heard on the notion on July 17, 2007, IT IS HEREBY
ORDERED that the notion is granted for the reasons stated in the
acconpanyi ng nmenorandum Judgnment is hereby entered in favor of

t he defendants and against the plaintiff.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




