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ORDER AND OPINION

JACOB P. HART DATE: July 23, 2007
UNITED STATES MAGISTRATE JUDGE

In this action, plaintiff Prime Rate Premium Finance Corp., Inc., (“Prime Rate”), has sued
Charles S. Nenner Insurance Associates, Inc.; Charles Nenner, Inc.; and Charles Nenner,
individually. The parties have filed cross-motions for summary judgment. As discussed below, |
will grant summary judgment in favor of Prime Rate on its breach of contract claim against the
corporate entities in the amount of $93,336.77. * On al other counts, | will enter summary
judgment in favor of Defendants. Prime Rate has aso filed a motion to dismiss Nenner’s motion
for summary judgment as untimely. | will deny this motion.

l. Factual and Procedural Background

Prime Rate is an insurance premium finance company. Complaint at § 1. In 2001, Prime
Rate entered into an oral agreement with Nenner whereby it would finance premiums for

insurance policies which, as Prime Rate understood it, would be placed by Nenner as an agent.

! Charles Nenner, the individual, has a bankruptcy case currently pending in the Eastern District of

Pennsylvania. Upon notification of the bankruptcy, | placed this casein civil suspense, due to the impracticality of
proceeding against the corporate entities only, where Charles Nenner was their president and sole shareholder.
Subsequently, however, Prime Rate obtained a lift from the automatic stay in bankruptcy to the extent permitting it to
purse the corporate defendants. Charles Nenner testified at his deposition that the two corporations are “one and the
same.” Nenner Deposition at 9. | will refer to the defendants collectively as “Nenner.”



Transcript of May 31, 2007, Hearing at 9-10; Nenner Deposition Transcript, attached to Prime
Rate’s Motion as Exhibit C at 11.

In other words, a borrower who wished to obtain an insurance policy for which alarge
premium was due up front would enter aloan agreement with its agent to obtain financing for the
premium. Hearing Transcript at 3-4, 7. As Prime Rate understood it, Nenner Associates would
be this agent. Affidavit of Frances Townsend, attached as Exhibit N to Prime Rate’'s Motion, at
4. Nenner would obtain the financing from Prime Rate, which would forward the money to
Nenner; Nenner would then deduct a fee, and send the rest of the money to the insurance
company to cover the premium. Id. at 4; Nenner Deposition Transcript at 15-16. The borrower
(i.e., the insured) would then make payments on the premium loan directly to Prime Rate.
Hearing Transcript at 4.

In fact, despite Prime Rate' s understanding, Nenner did not usually act as the insurance
agent for the financed policies. Nenner Deposition Transcript at 18; and see Prime Rate internal
e-mail, attached as Exhibit F to Prime Rate’'s Motion. Instead, Nenner would pass the policy to a
different agent who would placeit. 1d. At hisdeposition, Charles Nenner was asked whether he
had ever told Prime Rate that a specific policy had been placed through another agent. Nenner
Deposition Transcript at 21. Hereplied: “Never had an occasion to. They never called and
guestioned me. And | felt it wasn’t necessary for me to advise them.” |Id.

Each time that Nenner obtained premium financing for a policy, he would execute a
document provided by Prime Rate called a Premium Service Agreement. See Agreements
attached as Exhibits to Nenner Deposition. Each Premium Service Agreement set forth the

name, address and phone number of the insured in the upper left-hand corner. 1d. It set forth, as



well, the name of the insurance company, the policy number and premium amount, aswell asa
payment schedule for the loan. 1d.

The bottom of each Premium Service Agreement contained a signature blank marked
“Signature of the Insured.” 1d. Below the “Signature of the Insured” were two linestitled
“Producer’ s Representation”, stating: “The undersigned agent has read the Insurance Producer’s
Certification on the following page and makes all such representations and warranties recited
therein. By:” Thetext was followed by a signature blank. 1d.

On each of the seventeen Premium Service Agreements compiled by Prime Rate, the
signature of Charles Nenner appears on both the “ Signature of the Insured” line, and on the
signature line following the Producer’ s Representations. 1d.

In May, 2005, according to Prime Rate, Nenner became delinquent on certain remittances
it owed under the agreement between the parties. In auditing Nenner’s practices, Prime Rate
discovered that Nenner was not the insurance agent on most of the policies for which Prime Rate
had financed the premiums. Exhibit F. On June 7, 2005, Prime Rate ended its relationship with
Nenner. Letter to Pennsylvania Department of Insurance of June 7, 2005, attached to Prime
Rate’'s Motion as Exhibit G.

As Prime Rate sought to tie up its business dealings with Nenner, it found that it was
unable to recoup unearned premiums where Nenner had placed the policy through another agent.
In other words, when an insurance policy was cancelled during the policy period by any of the
parties involved, the insurance company would find itself in possession of the money which had
already been paid for the premium. It would typically return this money to the insurance agent.

Nenner Deposition Transcript at 17-18, 20, 28.



Theoretically, the agent would be obligated to forward this money to Prime Rate, which
had originally paid the premium. However, where the policy was placed by athird-party agent,
often neither the insurance company nor the third-party agent had ever heard of Prime Rate.
Hearing Transcript at 10-11; 13; Memorandum in Support of Prime Rate’s Motion, at 10.
Instead, the custom in the industry appears to be that an insurance company communicates only
with the agent who places apolicy. 1d. Thus, in the case of an unearned premium return, the
insurance company would assume that the agent with whom it dealt would return the premium to
the proper person, whether that person be the insured or afinance company like Prime Rate.

Due to this arrangement, Prime Rate had a clear legal remedy for unearned premiums
only when Nenner had acted as the agent for a policy, so that the money was returned to him. In
other cases, Prime Rate had no real remedy. Sometimes the third-party agent refused to forward
money to an entity of which it had never been made aware. Hearing Transcript at 10-11, 13;
Memorandum in Support of Prime Rate’'s Motion, at 10. In other cases, Prime Rate was simply
unable to identify the third-party agent; on the day after Charles Nenner’s deposition, afirein his
office destroyed his records. Hearing Transcript at 14.

Sometimes, even an insured appeared to be unaware of Prime Rate’ srole in his or her
insurance transactions. In one instance, an insured wrote: “I am writing this letter after
numerous telephone calls to your office. Do not send me any more notices or correspondence of
any kind. | was never your ‘customer’ nor did | make any ‘finance (service) agreement’ with
your company. .... [Y]ou stated that this was possibly some financial agreement reached by your
agency with the C.S. Nenner Insurance Association in my name. Our home insurances with the

Nenner Company have been canceled as of March 8, 2004 ... Please do not contact this office



with further ‘cancellation’ and ‘late charge’ notification slips, or we will forward them to an
insurance fraud investigating agency.” Insured Letter, attached to Nenner Deposition Transcript;
also see Hearing Transcript at 13.

At the time Prime Rate filed its complaint, it calculated the amount due from Nenner for
unearned premiums at $251,462.00. Memorandum in Support of Prime Rate’s Motion at 1. By
the time this motion for summary judgment was filed, however, Prime Rate had recouped some
of the funds owed from insurance carriers and insureds. Hearing Transcript at 12. For this
reason, Prime Rate now seeks to recover $93,336.77. Affidavit of Frances Townsend, supra, at
6.

Prime Rate' s documentation for this amount is not crystal clear. See Invoice of January
5, 2006, attached as Exhibit 22 to Nenner Deposition Transcript, supra, setting forth a debt of
$99,821.52. However, Nenner is not contesting the amount claimed by Prime Rate. Nenner
Deposition Transcript at 59-60; Hearing Transcript at 36-37. He has also conceded that he owes
Prime Rate $19,673.52 for unearned premiums which were returned to him. Interrogatory
Response at No.10, attached as Exhibit K to Prime Rate’' s motion; Nenner Deposition Transcript
at 46-47. He maintains, however, that he is not responsible for an unearned premium returned by
an insurance company to any other agent.?

In its complaint, Prime Rate set forth counts against Nenner for breach of contract,
conversion, breach of afiduciary duty, negligence, and violation of RICO and the Pennsylvania

Uniform Fraudulent Transfers Act (“PUFTA”). Initsmotion, it seeks summary judgment in its

%Prime Rate also maintains that in some cases, the money it forwarded to finance an insurance premium was
never used for the purchase of apolicy. Complaint at Y 14-16; Hearing Transcript at 12: (“We unknowingly made
loansto Mr. Nenner”). However, Prime Rate was not able to offer any evidence of this at the hearing. Hearing
Transcript at 12. Presumably, the money forwarded for these “unknowing loans’ isincluded either in the $19,673.52
which Nenner admits he owes, or in the larger amount | have herein awarded to Prime Rate.
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favor on al counts, except that under PUFTA, which it has indicated that it will not pursue “in
view of the defendants’ admission that the defendants are ‘ one and the same.”” Memorandum in
Support of Motion, at 17.

Nenner has argued that summary judgment is not appropriate on Prime Rate's count for
breach of contract, because “ defendants have never agreed to be legally responsible for monies
alleged to have been either collected or owed to plaintiff from third parties, i.e., corresponding
insurance agencies and/or policy issuing or cancelling insurance companies and/or the insureds.”
Defendants Motion for Partial Summary Judgment and Answer to Plaintiff’s Motion for
Summary Judgment, at unpaginated Section |. Nenner has also moved for summary judgment in
hisfavor on al other causes of action asserted by Prime Rate.

l. Summary Judgment

Summary judgment is warranted where the pleadings and discovery, as well as any
affidavits, show that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as amatter of law. Fed. R. Civ. Pr. 56. The moving party has the burden of

demonstrating the absence of any genuine issue of material fact. Celotex Corp.. v. Catrett, 477

U.S. 317, 323 (1986).
When ruling on a summary judgment motion, the court must construe the evidence and

any reasonable inferences drawn from it in favor of the non-moving party. Anderson v. Liberty

Lobby, supraat 255; Tiggs Corp. v. Dow Corning Corp., 822 F.2d 358 , 361 (3d Cir. 1987).

Nevertheless, Rule 56 “mandates the entry of summary judgment ... against a party who failsto
make a showing sufficient to establish the existence of an element essential to that party’s case,

and on which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett at 323.




[1. Discussion

A. Breach of Contract

One component of the contractual agreement between Nenner and Prime Rate with
respect to each premium financed was the Producer’ s Representations section of the Premium
Service Agreement, to be signed by the insurance agent. Each one of these was signed by
Charles Nenner despite the fact that, for most of the policies, he was not the agent.

Charles Nenner’ s signature therefore constituted a misrepresentation on each Premium
Finance Agreement involving a policy which was actually placed by another agent. That thisis
so is confirmed by the fact that Prime Rate was entitled by law to the name of the agent actually
placing the insurance policy. Section 3307 of the Insurance Premium Finance Company Act is
entitled: “Form of insurance premium finance agreement.” It reads, in relevant part: “An
insurance premium finance agreement shall ... be dated and signed by the agent or broker, if any
... [and shall] contain the name and principal place of business of the insurance agent negotiating
the related insurance contract ... .” 40 P.S. § 3307(a)(2) and (3).

Prime Rate maintains in its motion that Nenner’ s misrepresentation in this regard was
material, and that it would not have contracted with Nenner had it known that the policies would
be actually be placed by other agents, with which Prime Rate would have no relationship, and
which it would have no rolein selecting. Thisisan entirely credible position. Further, itis
apparent that Prime Rate was damaged by Nenner’s misrepresentation. In all the cases for which
damages are sought, Prime Rate was unabl e to recoup its money when a default occurred, due
primarily to the fact that it had no formal relationship with the agents, even when it knew who

they were.



| conclude, therefore, that Prime Rate has shown the elements necessary to prove a breach
of contract on Nenner’s part; i.e., the existence of a contract, the breach of a duty imposed by the
contract — specifically, to provide Prime Rate with the name of the placing agent, and resultant

damages. Warev. Rodale Press, Inc., 322 F.3d 218, 225 (3d Cir. 2003). | will enter summary

judgment in favor of Prime Rate on its breach of contract count and award it $93,336.77.

B. Prime Rat€e' s Other Counts

| agree with Nenner that the other counts asserted by Prime Rate may be dismissed.
Initially, the behavior aleged by Prime Rate does not constitute racketeering within the meaning
of RICO. 18 U.S.C. § 1961(1).

Prime Rate has also asserted Pennsylvaniatort claims for conversion, negligence and
breach of fiduciary duty. Evenif the facts of this case could be somehow construed as meeting
the factors required to prove one or more of these torts—which isfar from clear — any recovery
under these causes of action would be repetitive of the relief | have already granted to Prime Rate
under its claim for breach of contract. Under that count, Prime Rate will obtain full recovery.
Therefore, | will not grant relief under the tort counts.

IV.  Conclusion

In accordance with the above discussion, | now enter the following:



ORDER

AND NOW, this 23® day of July, 2007, upon consideration of the Motion of Plaintiff,
Prime Rate Premium Finance Corp., for Summary Judgment, filed in this action as Document 18;
and Defendants' Motion for Partial Summary Judgment, filed in this action as Document 23, it is
hereby ORDERED that both motions are GRANTED IN PART and DENIED IN PART as
follows:

1) Judgment is GRANTED in favor of PLAINTIFF and against Defendants Charles S.
Nenner Insurance Associates, Inc. and Charles Nenner, Inc. on Plaintiff’s count for breach of
contract, in the amount of $93,336.77;

2) On dl other counts of Plaintiff’s Complaint, summary judgment is GRANTED in
favor of DEFENDANTS; and it is

FURTHER ORDERED that Plaintiff’s Motion to Strike Defendants' Motion for Partial

Summary Judgment, filed in this action as Document 25 is DENIED.

BY THE COURT:

/s/Jacob P. Hart

JACOB P. HART
UNITED STATES MAGISTRATE JUDGE



