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This is a declaratory judgnent action over the terns of
an agreenent for the transfer of real property. The defendant
has noved to dism ss the case, or in the alternative, stay it, on
the ground that there is a pending state proceeding that involves
the sane issues. The Court will grant the notion and dismss the

case.

The All egations of the Plaintiff's Federal Conpl ai nt

The plaintiff, AMA/ Arerican Marketing Association, Inc.
(“AMA”), owns a piece of property in Anbler PA. AMA entered into
a “Contribution Agreenent” with Maple Avenue Apartnents LP (“the
Maple LP") to transfer the property to the Maple LP. In return,
AMA woul d receive a limted partnership interest in the Maple LP

The parties’ obligations under the Contribution
Agreenment were subject to a contingency. Under Section 4 of the

Agreenent, the parties’ obligations were contingent on the Mple



LP's receiving, at its cost and expense, all governnent approvals
necessary to allow the construction of 200 residential units on
t he property.

The Agreenent required that the Maple LP obtain these
government approvals within 12 nonths after the expiration of a
90-day “due diligence” period. |If the approvals were not
obtained within the 12-nonth approval period, then Section 4
provi ded that either party could term nate the agreenent.
Section 4 further provided that the Maple LP could extend the
approval period by two additional six-nmonth increnents, if it
gave AMA witten notice of its intention to do so before the
deadl i ne expired.

The Maple LP exercised its right under Section 4 to
extend the approval deadline. Wth this extension, the Maple LP
was required to obtain the approvals by June 8, 2006. The Maple
LP failed to do so.

On June 23, 2006, the Maple LP wote AVA a letter,
acknow edging that it had not yet obtained the requisite
governnent approvals. The letter states that the Maple LP
antici pates being able to obtain final approval of its building
plans “in just a few nore nonths” and that closing of the
transaction shoul d be possible before the end of the year.

I n subsequent communi cations wth AMA, the Maple LP has

contended that this June 23, 2006, letter constituted a wai ver of



the contingency that it obtain the necessary governnent
approvals. The Maple LP contends that it has the right to waive
t he contingency pursuant to the Term Sheet agreed to by the
parties, which is attached as exhibit D to the Contribution
Agreenent. The Term Sheet gives the Maple LP the sole and
exclusive right to waive the governnent approvals as a condition
precedent to the contract. The Term Sheet, however, also
provides that this right is “non-enforceable.”

AVA contends that the Term Sheet was attached to and
incorporated into the Contribution Agreenent only for the limted
pur pose of defining the parties’ obligations to nodify the Mple
LP partnershi p upon consummation of the deal. AMA contends the
Term Sheet provisions regardi ng wai ver of the condition precedent
did not becone part of the final agreenent and, in any event, are
superceded by the terns of Section 4. Section 4 does not give
the Maple LP the right to waive the condition precedent.

AMA al so contends that even if the Maple LP had a right
to waive the condition precedent, it had to exercise that right
before the expiration of the time for obtaining governnent
approvals. Once that tinme expired and the condition precedent
failed to occur (and had not been waived), AMA acquired the
absolute right to term nate the agreenent.

In this suit, AVA seeks a declaratory judgnent that the

Contribution Agreenent is no |longer in force because the



governnment al approvals were not obtained within the required

period. AMA also seeks injunctive relief striking a |lis pendens

that the Maple LP obtai ned against the property in state court

proceedi ngs di scussed bel ow. AMA contends the |lis pendens is

i nproper because it is based on the Maple LP' s interest in the
property under the Contribution Agreenent, which the AVA cont ends
has been termnated. 1In addition to the renoval of the lis
pendens, AMA seeks damages for its inposition and its effect on

the saleability of the property.

1. The Pending State Court Case

Ei ght nonths before AMA filed this federal suit, the
Maple LP filed suit over the Contribution Agreenent in the Court
of Common Pl eas of Montgonery County, Pennsylvania. The action
was commenced by sumons on August 24, 2007 and the conplaint was
filed Novenber 16, 2006. The conpl aint seeks specific
performance of the Contribution Agreenent, as well as damages for
unjust enrichment and tortious interference with prospective
busi ness rel ati ons.

According to Maple LP s state court conplaint, after
the Maple LP sent AMA its June 23, 2006, letter, inform ng AVA
that it had not yet received all governnent approvals, neither
party term nated the agreenent. Instead, AVA sent the Maple LP a

request that it pay real estate taxes due on its property.



Al t hough the Contribution Agreenent said that the Maple LP only
had to a prorated portion of the taxes at settlenent, the Maple
LP agreed to pay themearlier and in full. The Maple LP then
asked AMA to commt to a definitive closing date, but AMA refused
and instead attenpted to extract additional concessions and
nmoney. To protect its interests, the Maple LP obtained a lis
pendens on the property. The Maple LP alleges on information and
belief that, despite this lien, AMA has attenpted to market the
property to others and has represented to governnental
authorities that the Contribution Agreenent has expired.

AMA filed prelimnary objections to the Maple LP' s

conplaint in Decenber 2006, raising inter alia the argunment that

its obligation to proceed under the Contribution Agreenent was
contingent on the governnental approvals being obtained with in
the contract period and that its obligation to performwas
therefore ended. These objections were overruled by the state
court, w thout opinion, on March 30, 2007. D scovery in the

state court case i s underway.

I11. Decision

This action is brought pursuant to the Declaratory
Judgnent Act, 28 U S. C. 82201(a). Unlike other jurisdictional
statutes, the federal jurisdiction authorized by the Declaratory

Judgnent Act is discretionary: “In a case of actual controversy



wWithinits jurisdiction . . . any court of the United States

may declare the rights and other |egal relations of any
interested party seeking such declaration . . .” 1d. (enphasis
added). A district court therefore has discretion to decline to
exercise jurisdiction over a declaratory judgnent in favor of

parall el state court proceedings. WIton v. Seven Falls Co., 515

U.S. 277 (1995).

The Wlton court identified several of the factors that
shoul d be exam ned in exercising this discretion: whether the
claims of all parties in interest can be satisfactorily
adjudicated in the state court proceedi ng; whether all necessary
parties can and have been joi ned; and the scope of the pending
state court proceeding and the nature of the defenses avail abl e

there. |1d. at 283 (citing Brillhart v. Excess Ins. Co. of Am,

316 U.S. 491, 495 (1942)). The central inquiry behind these
factors is whether the questions in controversy in the federal
suit can better be settled in the pending state court
proceedings. Brillhart at 495.

The United States Court of Appeals for the Third
Circuit has identified additional factors to be considered,
including (1) the likelihood that a federal court declaration
w Il resolve the uncertainty of obligation which gave rise to the
controversy; (2) the convenience of the parties; (3) the public

interest in settlenment of the uncertainty of obligation; and (4)



the availability and relative conveni ence of other renedies.

United States v. Pennsylvania Dept. of Env. Resources, 923 F.2d

1071 (3d Cir. 1991). In applying these factors, the Third
Circuit concluded that district courts “did not have open-ended
discretion to decline jurisdiction” when the issues in a

decl aratory judgnent action “included federal statutory
interpretation, the governnment's choice of a federal forum an
i ssue of sovereign immunity, or inadequacy of the state

proceeding.” State Auto Ins. Conpanies. v. Sumy, 234 F.3d 131,

134 (3d Cr. 2000).

Where a declaratory judgnent action involves only state
| aw i ssues, however, relevant considerations include “a general
policy of restraint when the sane issues are pending in state
court” and “avoi dance of duplicate litigation.” Sumy at 134.
Federal courts should “hesitate” to exercise jurisdiction where
state |l aw i ssues are close or unsettled. [d. A federal court
“should al so decline to exercise its discretionary jurisdiction
when doing so would pronote judicial econony by avoi ding
duplicative and pieceneal litigation.” |1d. at 135.

Appl ying these factors here, the Court concl udes that
it should dismss the case. AMA's declaratory judgnent claim
here is, essentially, its defense to the Maple LP' s state court

claimfor specific performance. The issues raised here wll



therefore necessarily be fully raised and adjudi cated in the
state court proceedi ngs.

Al t hough AMA suggests that the state court forumis
i nadequat e because the clains in state court are broader than
those in this suit and may therefore take longer to resolve, this
argunent is contradicted by the current status of the state court
proceedi ngs. Those proceedi ngs, having begun ei ght nonths before
this case, are already in the mdst of discovery, and there is no
basis for concluding that they will be unduly del ayed or that the
state court will be an inadequate forum The central inquiry
demanded by Wlton and Brillhart of whether the issues in the
federal suit can be fully and better resolved in the state court
is therefore satisfied here.

None of the federal issues identified in Sumy as
justifying the exercise of jurisdiction exist here. The issues
here are entirely ones of state law. Al though the state | aw
i ssues here, unlike those in Sumy, are well-settled, this factor
al one does not warrant the exercise of jurisdiction. Finally,
the exercise of jurisdiction here would result in the
“duplicative and pieceneal litigation” that the Third G rcuit has
cautioned district courts to avoid. This case should therefore
be di sm ssed.

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMA/ AVERI CAN MARKETI NG : ClVIL ACTI ON
ASSCCI ATI ON, | NC. )

V.
MAPLE AVENUE PARTNERS, L. P. NO. 07-1650

ORDER

AND NOW this 17th day of July, 2007, upon
consi deration of the Mtion of Defendant Mapl e Avenue Partners,
L.P. to Dismss or to Stay Proceedi ngs (Docket No. 5) and
plaintiff’'s response thereto, I T IS HEREBY ORDERED t hat said
nmotion is GRANTED for the reasons stated in the acconpanyi ng

menmor andum  This case is hereby di sm ssed.

BY THE COURT:

/[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




