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The defendant, a credit reporting agency (“CRA"),
provided the plaintiff a copy of his credit report. After the
plaintiff submtted docunments prepared by a third party disputing
certain itens in the report, the defendant sent himformletters
declining to investigate whether the disputed itens were
accurate. The plaintiff alleges that the defendant’s failure to
investigate and its sending of the formletters violated the Fair
Credit Reporting Act (“FCRA’), and he seeks to bring a class
action on behalf of all individuals who received either of two
formletters denying a request to investigate negative credit
information. Before the Court is the plaintiff’s notion for

class certification. The Court will deny the notion.

Fact s

A. The Plaintiff's Di sputes

In April of 2003, the plaintiff received a copy of his



credit report fromthe defendant. |In 2003 and 2004, he submtted
to the defendant forns prepared by a conpany call ed NCER t hat
chal | enged whet her the negative information in his credit file
was accurate. NCER is a credit repair organization (“CRO), an
entity that is paid by a consuner to help clear up the consuner’s
credit report. The disputes prepared by NCER contested fourteen
itens in the plaintiff's file. Defs.” Br. in Qpp. Ex. C

Di sputes sent in June and August of 2003 cl ai ned that
nost of the derogatory information in the plaintiff’s credit
report pertained to accounts that were paid in full before they
went to collection. [d. D sputes sent in February of 2004,
meanwhi |l e, stated that eight of these sane accounts were not his.
Id.

At his deposition, the plaintiff was asked about this
apparent inconsistency and his role in formng the specific
obj ections contained in the disputes. “NCER prepared this,” he
responded. “I just took them signed them and sent them..[a]nd
that goes for all of them” Kotz Dep. at 164:5-10.* Simlarly,
he testified, “I was just told to sign it and send it...I didn't
guestion what was what,” adding that he did not check any of the
di sputes for accuracy. 1d. at 161:1-17. He further testified:

“At the tinme, when this was witten, honestly, | didn't pay

! A portion of M. Klotz’s deposition is attached to the
Def endant’s Brief in Qpposition as Exhibit F and cited herein as
“Klotz Dep. at __.”



enough attention to it...l just signed it, and sent it.” [d. at

166: 22- 25.
The defendant sent the plaintiff three letters in

response to his disputes. The first, received in June of 2003,

st at ed:

We received a dispute regarding your credit report from
a credit repair agency. Qur experience shows that
credit repair agencies routinely and know ngly dispute
accurate information. For this reason, we will not
take action on the dispute submtted fromthe credit
repair agency.

Am Compl. Ex. A.2

I n August of 2003 and February of 2004, the plaintiff
received a second and third letter fromthe defendant regarding
his disputes. The letters were identical, stating:

We recently received a dispute regarding your credit
report froma third party that we believe operates as a
credit repair organization. According to the Federal
Trade Conmi ssion, credit reporting agencies are not
required to process disputes submtted by third
parties. In addition, our experience shows that nmany
credit repair organizations dispute accurate
information or submt irrelevant disputes. W have
reasonably determ ned that the dispute submtted on
your behal f was frivolous or irrel evant.

Id.® Al three letters sent by the defendant infornmed the

2 Because of the FCRA's two-year statute of limtations
and this suit’s August 2005 filing date, the June 2003 letter is
not part of the plaintiff’s case.

3 The plaintiff alleges that he sent an additional
di spute in Decenber of 2003. Neither this dispute letter nor any
response fromthe defendant has been provided by the parti es.

The plaintiff does not suggest that the Decenber dispute or the
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plaintiff of his right to reinvestigation if he submtted a
di spute directly and stated that the defendant does not accept
di sputes fromthird parties unless they are acconpani ed by a
notari zed power of attorney that (1) authorizes an attorney or
famly menber to represent the consumer or (2) is irrevocable and
unlimted.

The three letters were acconpanied by forns that the
plaintiff could fill out and return if he wi shed to pursue the

di sputes of particular itens.

B. The Oigin of the Letters Sent to the Plaintiff

Prior to 2002, the defendant maintained a policy of not
respondi ng to requests for reinvestigation made by third parties.
The defendant’s Rule 30(b)(6) witness, Eileen Little, testified
that in June of 2002, the defendant decided to apply this policy
to disputes sent fromCRGCs. Little Dep. at 53.% It drafted form
letters, called 345 letters, to respond to such disputes. 1d.
The three letters sent to the plaintiff were 345 letters.
According to Ms. Little, the decision to send 345 letters in

response to disputes sent by any CRO was notivated primarily by

letter he received in response differed materially fromthe other
correspondence between the parti es.

4 A copy of Ms. Little s deposition is attached to the
Plaintiff’s Brief in Support as Exhibit 2 and cited herein as
“Little Dep. at __.”~



an increased nunber of disputes from NCER and a gover nnent
i nvestigation into NCER s business practices. [d.?>

The defendant enpl oyed investigators to determ ne
whet her a 345 letter should be sent in response to a dispute.
Id. at 108. Because disputes are frequently mailed en masse by
CRGs, they often bear certain hallmarks. The defendant’s
i nvestigators therefore exam ned each di spute’s postage,
envel ope, and return address to determ ne whether it was sent by
a CRO |d. at 70-71. Oher factors that the investigators
consi dered were whet her disputes were sent in identical formats
and whet her the consuner’s letter was a successive dispute of al
of the derogatory information in his or her credit file. [d. at
72-73.

According to the defendant, NCER no | onger mails
di sputes to CRAs. Instead, NCER now sends disputes to its
clients with a cover letter instructing themto review, sign and
send the disputes to the CRA. Klotz's disputes were sent in this
manner.® The defendant is able to detect NCER s involvenent in

t hese cases, it clains, because the consuners often include the

° Trans Uni on was served a subpoena in May of 2001

relating to a crimnal investigation of NCER s principals for
fraudulently promsing NCER clients that it could clear up their
credit history. This lead to a civil action against NCER by the
FTC in 2003 and a crimnal action against NCER s principals in
2004.

6 Kiotz did not review the disputes drafted by NCER
“INCER] said look it over, but I didn't know what | was | ooking
over or what to conpare it to.” Kl otz Dep. at 172:2-3.
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cover letter fromthe CROin the package they nail to the CRA as
Kl otz did.

Certain consuners responded to the 345 letter with
powers of attorney that purported to authorize third parties to
submt disputes on their behalf. Finding that the powers of
attorney were inconplete, the defendant drafted a formcalled the
346 letter in Cctober of 2003. The letter explained that the
def endant woul d only accept a dispute froma CROif the power of

attorney was conplete and irrevocabl e.

C. The Legal Background

The FCRA confers on a consuner a right to have the
negative information on his or her credit report investigated for
accuracy, providing:

| f the conpl eteness or accuracy of any item of
information contained in a consuner’s file at a
consuner reporting agency is disputed by the consuner
and the consumer notifies the agency directly of such
di spute, the agency shall reinvestigate free of charge
and record the current status of the disputed
information, or delete the itemfromthe file....before
the end of the 30-day period beginning on the date on
whi ch the agency receives notice of the dispute from

t he consuner.

15 U S.C. § 168li(a)(1)(A). Wen a CRAreceives a dispute in
conformty with (a)(1)(A), it nmust provide notice of the dispute
to the entity that provided the disputed information. [d. §
1681(a) (2) .

A CRA need not reinvestigate every dispute, however.

6



An agency can termnate a reinvestigation if it “reasonably
determ nes that the dispute by the consuner is frivol ous or
irrelevant.” [d. 1681li(a)(3)(A). If an agency term nates the
reinvestigation, it nust informthe consuner of the reasons for

the decision. [d. 8 1681li(a)(3)(B), (O.

1. dains

The plaintiff’s anended conpl ai nt asserts two cl ai ns.
The first, alleging a violation of the Pennsylvania Unfair Trade
Practices and Consunmer Protection law, is not relevant to the
present notion.

The second claimalleges that the defendant failed to
reinvestigate as required by (a)(1)(A); failed to notify the
provider of the disputed information as required by (a)(2); and
failed to give reasons for the determ nation of frivol ousness or
irrel evance as required by (a)(3)(CO.

The plaintiff clains that these violations were wllful
and thus sues under section 1681n, which authorizes a plaintiff
to seek actual danmges or statutory danages, in addition to
punitive damages, for willful violations of the FCRA

The plaintiff seeks to pursue his FCRA clains as a
class action seeking statutory damages. He proposes a class of
all consumers who received 345 or 346 letters from August 29,

2003 to the present (to recover for all alleged violations within



the FCRA's two-year statute of limtations period).

I11. Analysis

The Court will first exam ne the conponents of a
section 1681li claimand then consider whether the plaintiff’s
proposed cl ass satisfies the requirenents of Rule 23. The Court
concludes that the plaintiff has failed to establish several of

the prerequisites to class certification.

A. Section 1681

To succeed on a section 1681li claim a plaintiff nust
show (1) that he disputed the accuracy of an itemin his or her
credit file and (2) that a reasonabl e investigation by the agency

coul d have uncovered the inaccuracy. Cushnman v. Trans Union

Corp., 115 F.3d 220, 226 (3d G r. 1997). A def endant can escape
l[tability if it can denonstrate that it termnated a
rei nvestigation upon a reasonable conclusion that the dispute was

frivolous or irrelevant. 15 U.S.C. § 1681li(a)(0O(3).

1. Didthe Consuner Invoke the Right to
Rei nvesti gati on?

Bef ore they can recover on clains under section
1681i (a), consuners nust show that they invoked their right to
reinvestigation. The statute requires a CRAto investigate a

di sputed itemonly if the dispute is conveyed “directly” by the
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consuner.

The FCRA charges the FTC with the FCRA s enforcenent
and aut horizes the agency to issue procedural rules to assure
conpliance with its provisions. The FTC has issued non-bi ndi ng
comentary that |ack the force of |aw but reveal the agency’s
interpretation of various provisions of the FCRA, including
“directly”: “[An agency] is not required to respond to a dispute
of information that the consumer nerely conveys to others (e.g.,
to a source of information).” 16 CF. R Pt. 600, Sec. 611 § 7.
The comrentary further provides that a CRA “need not
reinvestigate a di spute about a consuner’s file raised by any
third party, because the obligation under the section arises only
when ‘an itemof information in his file is disputed by the
consurer.’” |d. § 8.

If the dispute is not conveyed to the CRA “directly,” a
cl ai munder section 1681i wll fail. A claimbased on
(a)(1)(requiring a CRAto reinvestigate and verify or renove a
disputed itemw thin 30 days); (a)(2)(requiring a CRAto notify
the provider of the disputed iten); or (a)(3)(prescribing the
formof notice to be sent to a consuner upon a determ nation that
his dispute is frivolous or irrelevant) all presuppose that the

consuner has satisfied the precondition in (a)(1)(A).

2. \Was the Item | naccurate?




A claimunder 1681i will also fail if the consumner
cannot show that the information in his or her file was
i naccurate. Cushman, 115 F.3d at 226-27. |In Cushnman, the United
States Court of Appeals for the Third Grcuit reinstated the
plaintiff’s section 1681i claimafter she had submtted evidence
of , anong other things, the inaccuracy of certain information in
her file, her notification to the defendant of the inaccuracy,
and the damages resulting fromthe defendant’s failure reasonably
to reinvestigate. |1d.

The Court quoted approvingly the district court’s
statenment that the decisive inquiry under section 1681li is
whet her a defendant could have determned that a plaintiff’s
account contained inaccurate information if it had conducted a
reasonabl e investigation. [d. at 226. This standard requires
that a plaintiff show that the disputed information was
inaccurate. If the information in a consuner’s file was, in
fact, correct, then no investigation could have reveal ed the
exi stence of inaccurate information because there was no
i naccurate information to uncover.

District courts within the Third Circuit have
recogni zed this, reading Cushman as requiring that a plaintiff
pursuing a section 1681li claimshow that the information in his

or her file was i naccurate. See Crane v. Trans Union Corp., 282

F. Supp. 2d 311, 321 (E.D. Pa. 2003)(holding that the plaintiff had
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rai sed a dispute of material fact about the accuracy of the

information); O Connor v. Trans Union Corp., 1999 W. 773504 at *6

(E.D. Pa. 1999) (stating that the plaintiff had shown that the
defendant failed to delete “erroneous” credit information from
his file).”

O her courts agree, explicitly holding that a plaintiff
must prove the inaccuracy of the disputed itemin order to

recover under section 168li. See, e.q., Cahlin v. Ceneral Modtors

Acceptance Corp., 936 F.2d 1151, 1160 (11th G r. 1991); Benson V.

Trans Union, LLC 387 F.Supp.2d 834, 842 (N.D. Ill. 2005); Mline

v. Experian Info. Solutions, Inc., 289 F. Supp.2d 956, 958-59

(N.D. 1ll. 2004); Mlton v. Experian Info. Solutions, Inc., 2004

W. 161494 at *6 (N.D. I1l. 2004); Murphy v. Mdland Credit

Managenent, Inc., 456 F. Supp.2d 1082, 1091 (E.D. M. 2006); Lenox

v. Equifax Info. Services, LLC 2007 W. 1406914 at *4 (D. O.

2007); Zala v. Trans Union LLC 2001 W. 210693 at *5 (N.D. Tex.

2001) (finding that the plaintiff had produced sufficient evidence

of inaccuracy to avoid sunmary judgnent); Elliot v. TRW lInc.,

! The plaintiff cites O Connor as holding that a
plaintiff suing under section 1681li need only show t hat he
di sputed an itemin his file and that the reinvestigation did not
resolve the dispute. Ps Br. in Supp. at 7. These, however, are
the requirenents for clains under sections 1681(b) and (c),
provi sions which apply “if the reinvestigation does not resol ve
the dispute.” 15 U.S.C. 1681li(b). The plaintiff, in contrast,
sues under section 1681i(a) and all eges not that the defendant
failed to fulfill its post-reinvestigation obligations but that
“no reasonabl e reinvestigation has taken place.” QCushman, 115
F.3d at 223-24.
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889 F. Supp. 960 (N.D. Tex. 1995).

The plaintiff disputes that accuracy is relevant to a
section 1681li claim arguing that the section invests a consuner
with a procedural right to reinvestigation in contrast with the
substantive protections of section 168le(b), which requires that
an agency enpl oy reasonabl e procedures to ensure the accuracy of
itens on credit reports.

Cushman’ s anal ysis of sections 1681li and 1681le(b)
undercuts this assertion. The Cushman Court held that section
1681li, like section 168le(b), requires that an agency performa
“reasonabl e” investigation. 115 F.3d 223-24. The primary
di fference between the provisions, the Court observed, is the
nature of the investigation required by each section. Were
section 168le(b) requires that a CRA reasonably investigate any
derogatory information placed in a consuner’s credit file, a
“reinvestigation” under section 1681i occurs after the consuner
rai ses a specific conplaint about an item Consequently, an
agency nmust do nore than rest on its section 1681e(b) procedures
when responding to a consuner’s request to reinvestigate under
section 1681i. I1d.

In so holding, the Court suggested that sections 1681
and 168le(b) provide simlar protections, in contrast to the
procedural / substanti ve di chotony asserted by the plaintiff.

G ven this relationship between the two sections, the fact that a
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section 168le(b) claimrequires inaccuracy further supports the
exi stence of an inaccuracy requirenent for a claimunder section

1681li. See Philbin v. Trans Union Corp., 101 F.3d 957, 963 (3d

Cr. 1996).
The plaintiff finds support for his contention that
accuracy is irrelevant to a section 1681i claimin Mrris v.

Trans Union, LLC 420 F. Supp.2d 733 (S.D. Tex. 2006). Morris,

however, held only that inaccuracy was a defense to a section
1681li claimand not an elenent of a prina facie case. 1d. at

751-52 & n. 88.8

8 Morris does suggest an argunment for the plaintiff’s
position, although he has not asserted it. Arguably, the
i naccuracy requirenent stens fromthe fact that a plaintiff
cl ai m ng negligent violations of section 1681li nust show “act ual
damages.” 15 U.S.C. 8§ 1681o. One could posit that a plaintiff
cannot show actual damages if the disputed information was
accurate. In contrast, the inaccuracy of the disputed
information mght seemirrelevant to a claimfor a willful
vi ol ation of section 1681li, which does not require a plaintiff to
prove actual damages.

Cushman rebuts this argunent. The Cushman Court |isted
the evidence offered by the plaintiff, which it held was
sufficient to withstand a directed verdict: “evidence .
concerning the inaccuracy of the information, Cushman’s
notification to [the defendant] of the inaccuracy and the
underlying fraud, the nature of [the defendant’s] reinvestigation
and the costs incurred by it...and the damages suffered by
Cushman.” Cushman thus vi ewed evi dence of inaccuracy as distinct
from evidence of actual danages. Cushman’s suggestion that a
plaintiff alleging a negligent violation of section 1681li nust
show bot h i naccuracy and actual danages inplies that “actual
damages” is a requirenent independent of the inaccuracy
requi renent, not its source.

Further, section 1681o could not be the source of the
i naccuracy requirenent if section 1681li confers a procedural
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3. Was the Dispute Frivolous or Irrelevant?

A cl aimbased on the right to reinvestigation under
sections (a)(1l) or (a)(2) wll also fail if the defendant can
show that it reasonably concluded that a dispute was frivol ous or
irrelevant. 15 U S. C. 1681i(a)(3)(A).

The FTC commentary gives guidance to a CRAin
determ ning when a dispute is frivolous or irrelevant:

A [CRA] nmust assune a consuner’s dispute is bona fide,
unl ess there is evidence to the contrary. Such

evi dence may constitute receipt of letters from
consuners disputing all information in their files

wi t hout providing any all egations concerning the
specific itens in the files, or of several letters in
simlar format that indicate that a particular third
party (e.g., a “credit repair” operator) is counselling

[sic] consuners to dispute all itenms in their files,
regardl ess of whether the information is known to be
accur at e.

16 CF.R Pt. 600, Sec. 611 § 11. Individuals who send frivol ous
or irrelevant disputes are still covered by section (a)(3)(B) and
(©, which provide procedures through which a CRA nust notify a
consuner of the determnation that his dispute was frivol ous or
irrelevant. An (a)(3) claimwll fail, however, if the consuner
fails to satisfy the precondition in (a)(1)(A).

Havi ng outlined the contours of section 1681i clains,

right, as the plaintiff asserts. Under the FCRA “actual
damages” can take the form of enotional damages. See Philbin v.
Trans Union Corp., 101 F.3d 957, 963 n.3 (3d Gr. 1996).

Enoti onal damages resulting fromthe denial of a procedural right
to have credit information reinvestigated would not presuppose
that the disputed information was inaccurate.
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the Court will now consider whether the plaintiff’s proposed

class satisfies the requirenents of Rule 23.

B. Rule 23

In order to proceed as a class action, the plaintiff
must show that the proposed class neets the follow ng
requirenents: the class is so nunerous that joinder of al
menbers is inpracticable (“nunerosity”); there are questions of
| aw or fact common to the class (“comonality”); the clains or
defenses of the representative parties are typical of the clains
or defenses of the class (“typicality”); and the representative
parties will be fairly and adequately protect the interests of
the class (“adequacy”). Fed. R CGv. Proc. 23.

The plaintiff seeks to proceed as a (b)(3) class and
therefore nmust show, in addition to the requirenents above, that
common questions of |aw and fact predom nate over questions
af fecting individual nmenbers (“predom nance”) and that a cl ass
action is superior to other avail able nethods for fair and

efficient adjudication of the controversy (“superiority”).

1. Nunerosity

The defendant concedes that the nunerosity requirenent
is nmet. The parties have stipulated that the defendant sent nore

t han 100, 000 345 and 346 letters. Assumng that a class could
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proceed that included consuners who received 345 or 346 letters
in response to disputes nailed either by the consunmer or a CRO
the Court agrees that the nunerosity requirenent is net. See

Stewart v. Abraham 275 F.3d 220, 226-27 (3d Cir. 2001)(stating

that generally, if the nunber of potential plaintiffs exceeds 40,

the nunerosity requirenent is net).

2. Commonality

The proposed class al so neets the commnality
requirenent. The plaintiff alleges that the 345 letter failed to
give a reason for the defendant’s determ nation that the
consuner’s dispute was frivolous or irrelevant as required by
1681i (a)(3)(C) (i). Because the putative class nenbers received
identical 345 letters, the conformty of the letter with section

(a)(3) (O (i) can be determ ned on a cl ass-w de basi s.

3. Typicality

Typicality requires that the clainms or defenses of the
representative parties are typical of the clains or defenses of

the class. GCeorgine v. Anthem Products, Inc., 83 F.3d 610, 631

(3d Cir. 1996). The requirenent prevents a situation where the
| egal theories of the named plaintiffs potentially conflict with
t hose of the absent class nenbers. 1d. The inquiry also

assesses whether the naned plaintiffs have incentives that align
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wi th those of absent class menbers so that the absentees’
interests will be fairly represented. 1d.

The plaintiff fails this requirenent because he is not
typical of the class in three ways. First, he never received the
346 letter and therefore his clains are not typical of the class
menbers who did. Second, he stands on different footing than the
majority of the class in establishing that his disputes were sent
“directly,” a prerequisite for clains under section 1681li(a).
Third, the “frivolous or irrelevant” defense will be easier to
prove in the plaintiff’'s case than in the case of the absent
cl ass nenbers.

To prevail on a section 1681li claim each nenber nust
prove that disputes were sent “directly.” The plaintiff mailed
his disputes hinself, while the majority of 345 letters were sent
in response to mailings froma CRO.° The majority of the
putative class nenbers nust therefore establish that “directly”
applies to a factual scenario that is distinct fromthe
plaintiff’s case. The plaintiff must show that disputes prepared
by a third party but sent by the consuner fall within the
statute’s definition of “directly.” The class nenbers,
meanwhi | e, nust argue for a definition of “directly” that

enconpasses disputes mailed by third parties. The class nenbers

° At oral argunent, the defendant stated that 345 letters
were “overwhel m ngly” sent in response to disputes mailed by
CRGCs. Tr. at 19.

17



cannot rely on the plaintiff to propose and prove a definition of
“directly” that does not apply to his case, and therefore he has
not established that he can fairly represent their interests.

The atypicality of the plaintiff’s disputes also | eaves
hi m nore vul nerabl e than the other class nenbers to the defense
that Trans Uni on reasonably concluded that the di sputes were
frivolous or irrelevant. The defendant began sending 345 letters
to CRGs in response to an increased volune of disputes from NCER
and federal investigations into NCER s practices. This change in
policy reflected a judgnment that disputes sent by CROCs were
frivolous or irrel evant because of specific problens with NCER
The defendant has a col orabl e argunent that the application of
this policy to NCER was justified because of its know edge of the
possibility that NCER was systematically disputing accurate
information on behalf of its clients. Allowng the plaintiff to
represent the class could prejudice the class nenbers who did not
enpl oy NCER. 1°

Even if it were inpermssible for the defendant to

conclude that all disputes that originated from NCER were

frivolous or irrelevant, the defendant can still argue that its
10 For the class nenbers who were not clients of NCER, the

reasonabl eness of the defendant’s determ nation that their

di sputes were frivol ous presents a conpound issue. In their

cases, the question will be whether, if it was reasonable to

concl ude that disputes sent by NCER were frivolous or irrel evant,
it was reasonable to further conclude that other CROs were
engaging in practices simlar to NCER
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determ nation that the plaintiff’s disputes were frivol ous or
irrel evant was reasonable. The plaintiff, in addition to

di sputing all of his negative information nmultiple tines,
submtted contradictory disputes, first alleging that he had paid
of f certain accounts and then maintaining that the accounts were
not his. Because of the possibility that these circunstances
coul d support Trans Union’s determ nation that the disputes were

frivolous, he fails the typicality requirenent.

4. Adequacy

The adequacy inquiry has two focuses. The first is
whet her counsel is qualified to represent the class. In re

Warfarin SodiumAntitrust Litigation, 391 F.3d 51 (3d Cr. 2004).

The defendant concedes, and the Court is satisfied, that
plaintiff’s counsel is adequate.

The second question is whether there are conflicts of
i nterest between the nanmed plaintiff and the class he seeks to
represent. 1d. Cass nenbers cannot be adequately represented

by a naned plaintiff with divergent interests. 1n re Det Drugs,

385 F.3d 386, 395 (3d Cir. 2004).

1 Such a concl usi on does not, contrary to the plaintiff’s
assertion, allow the defendant to invent a post-hoc justification
for the sending of the 345 letters. |Instead, the reasonabl eness

of the frivolous determnation turns on the factors that its
i nvestigators weighed in considering whether to send 345 letters,
i ncluding the form and substance of the disputes.
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The plaintiff is an inadequate class representative for
the same reasons that he is atypical: he has not shown that he
can fairly represent those who received a 346 letter, those whose
di sputes were mailed from CRGs, or those whose di sputes bore

fewer indicia of frivol ousness.

5. Pr edom nance

The plaintiff has also failed to show that conmon
i ssues predom nate over individual ones. The success of the
class nenbers’ clains will depend on several issues that nust be
determ ned individually: (1) whether a dispute was sent
“directly”; (2) for clainms under (a)(1l) and (a)(2), whether the
di sputed information was inaccurate; and (3) for clains under
(a)(1) and (a)(2), whether Trans Union reasonably concl uded that
the di sputes were frivolous or irrelevant.

Bal anced against this series of individual issues is
one common question: whether the 345 letter conports with the
requi renents of (a)(3)(C. This question, however, is
subordinate to the individual question of whether the disputes
were sent “directly.” Determning the defendant’s liability on
any of the class nenbers’ clains therefore requires a case-by-
case assessnent.

This case is therefore akin to Pendl eton v. Trans Union

Systens, 76 F.R D. 192 (E.D. Pa. 1977), where the court refused
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to certify a class under section 168le(b). The court noted that
where individual factual determ nations enter into proving the
defendant’s liability, classes are rarely certified. [|d. at 195.
As in this case, the question of whether each proposed cl ass
menber could prevail on his or her clainms required an individual

det er mi nati on. ld.; see also Harper v. Trans Union, LLC, 2006 W

3762035 at *8 (E.D. Pa. 2006)(refusing to certify a class based
on violations of section 168le(b), reasoning that the
“plaintiff’s claimmy be typical of the absent class nenbers in
that all clains arise fromthe sanme conduct, but due to the

hi ghly individualized proofs required I find that common
guestions do not predom nate”).

The plaintiff contends that the requirenent of a
“direct” dispute does not present an individual issue, arguing
t hat when a consuner seeks the help of a third party in disputing
items on a credit report and authorizes the third party to send
di sputes on his or her behalf, the statute’s definition of
“directly” is satisfied.

Even if the Court were to adopt the plaintiff’s
definition, he has not shown that whether the disputes were sent
“directly” by the consuner does not present individual issues.
The fact that a consunmer received a 345 letter indicates only
that the defendant believed that the request originated froma

CRO. Wiet her consuners were nerely “assisted” by third parties
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who were authorized to send particul ar disputes on their behalf,
as the plaintiff alleges, cannot be determned fromthe fact that
t he defendant sent 345 letters to the consuners. '?

The plaintiff also argues that whether the defendant
reasonably determ ned that a dispute was “frivol ous or
irrelevant” does not present an individual issue. Despite the
plaintiff’s contentions, however, the decision to send 345
letters was not nechanical. |Instead, the decision was made after
an exam nation of each dispute’ s envelope and its form

The defendant often used a dispute’'s origination froma
CRO as a proxy for its frivolousness or irrelevance. |f the use
of this proxy was justified, the reasonabl eness of the
defendant’s termnation of the reinvestigation will turn on an
i ndi vidual issue: whether a particular dispute contained
hal | marks sufficient to identify its origination froma CRO

Even if the use of the proxy was not justified, the

Court nust still consider individual issues. Ms. Little

12 The main case cited by the plaintiff underscores that a
determ nation of whether a dispute was sent “directly” nust be
determ ned on a case-by-case basis. In Mlbauer v. TRW Inc.,
707 F. Supp.92 (E.D.N. Y. 1989), a case which predates the FTC
conmentary, the court held that a credit reporting agency coul d
not neglect to answer a dispute nerely because it was
conmuni cated through a third party (in that case, the plaintiff’s
| awyer). The Court found that “it would be unfair, under
circunstances like those present here, to deprive an individua
of the assistance he nmay need by banning all third parties from
conmuni cating, on the consunmer’s behalf, directly with the
consuner reporting agency.” 1d. at 95 (enphasis added).
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testified that in certain cases, the evidence of frivol ousness or
irrel evance was direct, as when the consuner disputed all of the
information in his or her file, or when the consuner submtted
successive disputes. In these cases, the defendant need not have
relied on a dispute’s origination froma CRO as a proxy for its
frivol ousness. Wether the determ nation that the dispute was
frivolous or irrelevant was supported by these features nust be

determ ned on an i ndividual basis.

6. Superiority

The plaintiff has also failed to show that a cl ass
action is the superior nethod of adjudicating the controversy.
The plaintiff argues that a class action is effectively the only
met hod of adjudication because the FCRA's |imt on statutory
damages woul d inhibit an individual plaintiff frombringing suit.
But the FCRA requires that a court award a successful plaintiff
attorneys’ fees, and punitive damages are available for
violations of the FCRA that were willful, as the plaintiff
all eges here. See 15 U.S.C. § 1681n. These financial incentives
m ght not encourage each putative class nenber to bring suit, but
t hey dispel the notion that a class action is the only way to
adj udi cate the | awful ness of the defendant’s practices.

Further, the lack of predom nance supports the

concl usion that proceeding as a class action is not a superior
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met hod of adjudicating the controversy. See, e.qg., Barabin v.

Aramark Corp., 210 F.R D. 152, 162 n.4 (E.D. Pa. 2002); Kline v.

Security Guards, Inc., 196 F.R D. 261, 274-74 (E.D. Pa. 2000).

The potential efficiencies of a class action are not realized
where an individual assessnent of each putative class nenber’s
clains nust be made. The plaintiff’s proposed class presents
such a situation. Because he has failed to show typicality,
adequacy, predom nance, and superiority, his notion for class
certification nust be deni ed.

An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARTI N V. KLOTZ, : ClVIL ACTI ON
on behalf of hinself and :
others simlarly situated

V.

TRANS UNI ON, LLC, et al. ; NO. 05-4580

ORDER

AND NOW this 2nd day of July, 2007, upon consideration
of the plaintiff’s notion for class certification (Docket No. 53)
and all briefs in support and opposition, and after oral argunent
heard on the notion on May 10, 2007, I T IS HEREBY ORDERED t hat
for the reasons stated in the acconpanyi ng nenorandum the notion

i s denied.

BY THE COURT:

[s/ _Mary A. MlLaughlin
Mary A. McLaughlin, J.




