I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALTON D. BROM ) ClVIL ACTI ON
: NOQ 06-5405
V.
JEFFREY BEARD, et al.

MEMORANDUM
EDUARDO C. ROBRENO, J. June 27, 2007

Before the Court is Defendants’ notion to vacate the
Court’s order granting Plaintiff’s notion to proceed in form
pauperis (doc. no. 24). A decision on this notion requires the
Court to determ ne what allegations a prisoner nmust make, in the
deni al of nedical care context, to sufficiently allege that he is

“under i mm nent danger of serious physical injury,” thereby
allowing himto proceed in forma pauperis (“1FP’) pursuant to 28
U S.C 8 1915(g), notwi thstanding the fact that he already has
had three prior actions dism ssed as frivolous. Because the
Court determnes that the plaintiff in this case, Alton D. Brown,
has not sufficiently alleged that he is in imm nent danger of

serious physical injury, the Court will vacate its earlier order

granting him|FP status.

BACKGROUND

Brown initiated this acti on on Decenber 8, 2006, with a

nmotion for | eave to proceed with IFP status (doc. no. 1). The
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Court denied Brown’s notion, because he failed to file a
certified copy of his prisoner account statenent for the
six-nmonth period prior to the filing of his conplaint on Decenber
8, 2006, pursuant to 28 U.S.C. § 1915 (doc. no. 2). Brown
applied for I FP status again, together with a prisoner account
statenent (doc. no. 3). On Decenber 26, 2006, based on Brown’s
account statement, the Court assessed an $8.33 initial filing fee
and informed Brown that he had twenty (20) days to deci de whet her
he wanted to proceed with this case (doc. no. 5).* Brown tinely
expressed his intent to proceed (doc. no. 6) and soon thereafter,
filed a notion for a tenporary restraining order and prelimnary
injunction (doc. no. 7). The Court then entered an order
granting Brown’s notion to proceed wwth IFP status (doc. no. 8).
Def endant s have now noved to vacate the order allow ng
Brown to proceed | FP. Because the Court concl udes that Brown
al ready has three strikes against himand has not adequately
al l eged that he is under imm nent danger of serious physical

injury,” the Court wll grant Defendants’ notion.

1. DI SCUSSI ON

! A prisoner who is allowed to proceed IFP is not excused
frompaying filing fees, but is only excused from pre-paying them
in full if they neet certain criteria. Prisoners who qualify for

| FP status are required to pay by way of an initial partial fee,
foll owed by install nent paynments until the entire fee is paid.
See 28 U S.C. 8§ 1915(b)(1).
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Whet her Brown is entitled to | FP status is governed by
28 U.S.C. §8 1915(g). Section 1915(g) provides:

In no event shall a prisoner bring a civil action or
appeal a judgnent in a civil action or proceedi ng under
this Section if the prisoner has on 3 or nore
occasions, while incarcerated or detained in any
facility, brought an action on appeal in a court of the
United States that was disnm ssed on the grounds that it
is frivolous, malicious or fails to state a clai mupon
which relief may be granted unless the prisoner is
under i nmm nent danger of serious physical injury.

28 U.S.C. 8 1915(g) (enphasis added). This section was enacted
as part of the Prison Litigation Reform Act (“PLRA"), which
Congress passed “largely in response to concerns about the heavy
vol une of frivolous prisoner litigation in the federal courts.”

Abdul - Akbar v. MKelvie, 239 F.3d 307, 312 (3d GCr. 2001) (citing

141 Cong. Rec. S14408-01, S14413 (daily ed. Sept. 27, 1995)). In
enacting the PLRA, “Congress concluded that the |arge nunber of
meritless prisoner clainms was caused by the fact that prisoners
easily obtained | FP status and hence were not subject to the sane
econom c disincentives to filing neritless cases that face other
civil litigants.” 1d. (citing 141 Cong. Rec. S7498-01, S7526
(daily ed. May 25, 1995)). To curb this trend, the PLRA
instituted a nunber of reforns in the handling of prisoner
litigation. [d. One of these refornms was 8 1915(g), which
“limts a prisoner’s ability to proceed IFP if the prisoner
abuses the judicial systemby filing frivolous actions [on three

or nore prior occasions]. Prisoners may avoid the limtation in
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this provision, however, if they are under ‘imm nent danger of
i mm nent physical injury’” at the tinme the conplaint was filed.
Id. (quoting 28 U.S.C. § 1915(q)).

There is no question that Brown has al ready run afou
of section 1915(g)’s three-strikes-and-you’' re-out policy. This
Court’s own research reveal s nunerous other cases dism ssed
agai nst Brown for being frivol ous, brought in bad faith, or

failing to state a claim See, e.qg., Brown v. Brierton, et al.

No. 91-CV-471 (MD. Fla. Cct. 17, 1991) (Black, J.) (doc. no. 6)
(dism ssing prisoner rights case for abuse of judicial process);

Brown v. Brierton, No. 92-2030 (11th Cr. Feb. 10, 1992) (denying

appeal of prisoner civil rights case because appeal was not taken
in good faith under Rule 24(a) of the Federal Rules of Appellate
Procedure since the case was dism ssed without prejudice for

Brown’ s abuse of the judicial process); Brown v. Barton, et al.

No. 93-CV-45 (MD. Fla. Sep. 12, 1994) (More Il, J.) (denying
appeal of prisoner civil rights case because not taken in good

faith); Brown v. Federal Laboratories, Inc., No. 89-507 (MD.

Fla. 1989) (dism ssing claimas frivolous); Brown v. Blaine, 833

A . 2d 1166 (Pa. Commw. Ct. 2003) (affirmng dism ssal of certain
clains for failure to state a clai mupon which relief could be

granted); Brown v. Johnson, No. 02-4891 (Pa. Comw. C. All egheny

Cy. Apr. 1, 2002) (dismssing claimas frivolous); Brown v.

Ashnmun, et al., No. 02-5523 (Pa. Commw. Ct. Allegheny Cy. Apr




4, 2002) (dismssing |libel claimas frivolous); Brown v. Janes,

No. 02-9037 (Pa. Commw. Ct. Allegheny Cty. June 25, 2002)
(dism ssing conplaint for failure to state a cl ai mupon which

relief my be granted); Brown v. Beard, et al., No. 02-9575 (Pa.

Commw. Ct. Allegheny Cty. May 17, 2002) (dism ssing habeas

petition on the pleadings); Brown v. Pa. Bd. of Corr., et al.

No. 02-10332 (Pa. Commw. C. Allegheny Cty. Aug. 26, 2002)
(dism ssing claimas frivol ous).

Numer ous courts, including the Third Grcuit, have
denied Brown | FP status al ready because they found that Brown

al ready had three strikes against him E.g. Brown v. Blaine, et

al., No. 04-4618 (3d. G r. Aug. 19, 2005)(denying Brown |IFP
status because he had three strikes and had not adequately
al | eged that he was under inmm nent danger of serious physical

injury pursuant to 28 U S.C. Section 1915(g)); Brown v. Bl aine,

No. 03-2439 (3d Gr. Mar. 18, 2004) (sane); Brown v. Montgonery

County, No. 04-5729, 2006 U.S. Dist. LEXIS 48288, at *3 (E. D. Pa.
July 7, 2006) (dism ssing Brown’s conpl aint under three strikes

rule and noting Brown’s “litigious background”); Brown v. Pa.

Dep’t of Corr., 913 A 2d 301, 306 (Pa. Commn. Ct. 2006)

(dismssing Brown’s suit for three previous strikes after finding
that he “is a well-qualified abusive litigator”); Brown v.
Janmes, 822 A 2d 128, 130 (Pa. Commw. Ct. 2003) (denying request

to proceed | FP because Brown had three strikes against him.



Undeterred by his previous failures, however, Brown has
found a tactic to circunvent section 1915(g) that has succeeded
at | east once: exploiting the exception for allegations of

i mm nent danger of bodily harm For exanple, in Brown v. Beard,

et al., No. 04-1906, 2006 U.S. Dist. LEXIS 15460 (WD. Pa. Mar.

31, 2006), Brown alleged, inter alia, that a prison was denying

hima nedically appropriate diet and proper nedical treatnent for
a knee injury. He was granted IFP status only as to those
clainms. (No. 04-1906, doc. no. 5. On summary judgnent, the
Court adopted the Report and Recommendati on of the Magistrate
Judge, who had found that “there was no nerit to the plaintiff’s
al l egations that he had been subjected to substandard food
service” and also determ ned that his clains regarding inproper
medi cal treatment were simlarly neritless. Rep. & Rec. at 4
(doc. no. 139) (enphasis added). |In fact, the Magi strate Judge
found that “[w] hat the record does denonstrate[] is that the
plaintiff has received the appropriate diet prescribed for al
inmates as well as a diet which is appropriate for an individual
wth Hepatitis C. . . .” [d. at 6.

Brown’s all egations of inmnent bodily harmin the
instant case are simlar to his allegations in the prior case,
which were ultimately found to be nmeritless. Now, however, Brown
adds the new all egation that he suffers fromvarious nedi ca

conditions, for which he is not being adequately di agnosed and
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treated, which could contribute to heart disease and thus
ultimately his death. The Third Crcuit has recognized, in a
non-precedenti al case, that the denial of appropriate nedical
care may, under certain circunstances, present an “imm nent
danger” sufficient to create an exception to the three-strikes

policy and allow a prisoner to proceed IFP. See, e.qg., WIllians

v. Forte, 135 Fed. App’ x 520, 520 (3d Cr. My 27, 2005)
(granting I FP status to prisoner who alleged a | ack of nedical
treatnment). Here, however, Brown’s allegations, on their face,
show that Brown is not in inmmnent danger of serious physical
injury.

Brown’s all egations are sunmarized as follows. Brown
all eges that he suffered a heart attack in Decenber 2005. Pls.
Mot. to Reconsider at 15 (doc. no. 27). He alleges that, since
then, he has been exam ned by nedi cal personnel nunerous tines.
One exam nation included the use of an el ectrocardi ogram (" EKG')
to test for any irregularities in his heart beat. According to
Brown, nedi cal personnel concluded that his EKG showed no
“clinical significance,” but Brown conplains that “nothing in the
records supports the claimthat the EKG showed no clinica
significance” and believes, instead, that he has an irregul ar
heart beat, based on his own reading of the EKG and specul ati on
about its significance 1d. at 12, 15-16A. Brown al so descri bes

the results of six recent bl ood chol esterol tests, which indicate



that he has high cholesterol, but then conplains that sone of the
pages of the reports of these chol esterol tests have been
renmoved. |d. at 13. Brown also alleges that his blood sugar is
being nonitored “every three or so nonths,” but conplains that he
needs to have it nonitored as frequently as “once a day.” 1d. at
14. Brown alleges that he has high blood pressure, which runs in
his famly, but conplains that some nedical entries do not
reflect this fact, while others do. 1d. Finally, Brown
conplains that his alleged irregular heartbeat, high bl ood
pressure, |ow bl ood sugar, high cholesterol, and the stress of
incarceration could contribute to his risk of heart disease.

In other words, Brown does not dispute that he is
recei ving nedical attention, but nmerely disputes the findings and
quality of the treatnent he is receiving. He believes that his
al l egations show a “vicious plan to deny [Brown] adequate nedi cal
care.” |d. at 12. However, Brown’s nitpicks with the care that
he is receiving, conbined with his allegations of a couple of
pages of m ssing pages of nedical records, do not show that
Def endants are intentionally conspiring to deprive him of
appropriate nedical care. |ndeed, they negate such a claim
Brown’s only purported evidence of the existence of a conspiracy
is the exanple of a prior incident where he was treated for a
knee injury. See id. at 15. However, the treatnment of Brown’'s

knee has al ready been the subject of a prior lawsuit that was
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dism ssed as neritless on sunmary judgnent. See Brown, 2006 U.S.
Dist. LEXIS 15460, at *1.2

The Court’s decision is also inforned by the fact that
the Court has already held a hearing on the record regardi ng
Brown’s two notions for injunctive relief in this case. Brown
participated in that hearing and was provided a full opportunity
to explain his clains and present evidence to the Court. The
Court also reviewed the Declaration of David Diguglielno, the
Superintendent of SCl-Gaterford, where Brown is currently
i ncarcerated, as well as nunerous other records regarding Brown’s
al l eged nedical situation. Based on the evidence of record, the
Court determ ned that Brown was not entitled to injunctive

relieve because, inter alia, he was not likely to prevail on the

merits on his claimfor inproper nmedical treatnment (doc. no. 20).
The Court noted that “Plaintiff has expressed interest in
submtting to the Court additional evidence, not previously
submtted, in support of his notion” and invited Plaintiff to
“submt any such additional evidence through the filing a notion
for reconsideration.” Brown filed such a notion, but he did not
submt any additional evidence not previously considered by the

Court. Rather, Brown largely rehashes allegations and | egal

2 Brown al so alleges, in the instant suit, that he is not
bei ng provided a diet appropriate for a prisoner with Hepatitis
C. These allegations have al so al ready been debunked as
meritless, in a prior suit, at the summary judgnent stage.

Brown, 2006 U.S. Dist. LEXIS 15460, at *1
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argunents already made in his previous conplaint and two notions
for injunctive relief.?

In any event, even if Brown’ s allegations that
Def endants were intentionally failing to nonitor and treat his
al l eged irregul ar heartbeat, high blood pressure, |ow bl ood
sugar, and high chol esterol had any nerit, such allegations would
still not satisfy the requirement that Brown allege that he is
“under imm nent danger of serious physical injury.” 28 US. C 8§
1915(g) (enphasis added). As the Third Grcuit has stated
““Ti]nmm nent’ dangers are those dangers which are about to occur
at any nonment or are inpending.” Abdul -Akbar, 239 F.3d at 315.
(3d Cr. 2001) (citing Webster’s Il New Riverside University
Dictionary 611 (1984)). Here, if Brown has certain conditions
that place himat risk of heart disease, that does not nean heart
di sease is “inpending” or about to “occur at any nonent.”
Al l egations that prison nedical personnel are failing to treat a
prisoner’s risk factors for heart disease, even purposefully so,
are still a far cry fromthe type of allegations of inadequate
medi cal treatnment that have been held to pose an “inm nent danger
of serious physical injury.” Conpare Pls.” Mt. for

Reconsi deration at 16B (“[H igh bl ood pressure is called the

3 Accordingly, the Court will also deny Brown’s notion

for reconsideration. See Harsco Corp. v. Zlotnicki, 779 F.2d
906, 909 (3d Cir. 1985) (“The purpose of a notion for
reconsideration is to correct manifest errors of |law or fact or
to present newy discovered evidence.”).
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‘silent killer’ by the nedical profession . . ., and ‘kill’ is

exactly what defendants have in mnd.”;) with Wllians, 135 Fed.

App’ x at 520 (finding that “lack of nedical treatnment over tinme
for a termnal disease and a urinary tract infection and/or a
sexually transmtted di sease that put [prisoner] in ‘serious
pain’ at the tinme he filed his Conplaint and at present”
constituted i mm nent danger for purposes of |FP status).
“Congress enacted the PLRA in order to limt the filing

of frivolous and vexatious prisoner |awsuits.” Abdul - Akbar, 239

F.3d at 314. The Court cannot allow Brown to use the i mm nent-
danger exception to circunvent Congressional policy, as expressed
in Section 1915(g), to reduce the nunber of neritless prisoner

filings and allow the neritorious filings to rise to the top.*

1. CONCLUSI ON

Accordi ngly, because Brown has three strikes agai nst
him and has failed to allege he is in inmnent danger of serious
physical injury, the Court will vacate its earlier order granting

him | FP st at us.

4 In any event, “[i]t is inportant to note that 8§ 1915(9)

does not block a prisoner’s access to the federal courts. It
only denies the prisoner the privilege of filing before he has
acquired the necessary filing fee.” 1d. Brown could attenpt to
pursue his claimin state court. “Potentially negative

consequences in federal courts, as distinguished fromstate
courts, are precisely the consequences intended by Congress.”
| d.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALTON D. BROMWN ) ClVIL ACTI ON
; NO 06- 5405
V.
JEFFREY BEARD, et al.
ORDER
AND NOW this 27th day of June, 2007, for the reasons
set forth in the acconpanying nmenorandum it is hereby ORDERED
that Defendants’ Mdtion to Vacate this Court’s Order G anting
Plaintiff’s Mdtion to Proceed In Forma Pauperis (doc. no. 24) is
GRANTED.
It is FURTHER ORDERED that Plaintiff’'s conplaint is
DI SM SSED wi t hout prejudice to its reassertion in accordance with
the terms of this order. The Cerk of Court shall CLOSE this
case statistically. |If plaintiff pays within thirty (30) days
fromthe date of this order the appropriate filing fee of $350,
this action will be reinstated.
It is FURTHER ORDERED that Plaintiff’s Mtion for
Reconsi deration (doc. no. 27) is DEN ED.

It is FURTHER ORDERED t hat Defendants’ Mtion for an

Ext ension of Tinme (doc. no. 28) is DEN ED as noot.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENQ, J.
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