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)
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) ClVIL ACTI ON NO. 99-20593
V. )
)
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MEMORANDUM AND PRETRI AL ORDER NO.
Bartl e, C. J. June 28, 2007

Cat hy Cormack ("Ms. Cormack” or "claimant"), a class
menber under the Diet Drug Nationw de Class Action Settl enment
Agreenent ("Settlenment Agreenent”) with Weth,! seeks benefits
fromthe AHP Settlenent Trust ("Trust").? Based on the record
devel oped in the show cause process, we nust determ ne whet her
cl ai mant has denonstrated a reasonabl e nedi cal basis to support

her claimfor Matrix Conpensation Benefits ("Matrix Benefits").?

1. Prior to March 11, 2002, Weth was known as Anerican Home
Product s Cor porati on.

2. Peter Harrington, Ms. Cormack's spouse, also submtted a
derivative claimfor benefits.

3. Matrix Benefits are paid according to two benefit matrices

(Matrix "A" and Matrix "B"), which generally classify clainmnts

for conpensation purposes based upon the severity of their

medi cal conditions, their ages when they are diagnosed, and the

presence of other nedical conditions that al so may have caused or
(continued. ..)



To seek Matrix Benefits, a claimant nust first submt a
conpleted G een Formto the Trust. The G een Form consists of
three parts. Part | of the G een Formis to be conpleted by the
claimant or the claimant's representative. Part Il is to be
conpleted by the claimant's attesting physician, who nust answer
a series of questions concerning the claimnt's nedical condition
that correlate to the Matrix criteria set forth in the Settl enent
Agreenent. Finally, Part Ill is to be conpleted by the
claimant's attorney if he or she is represented.

I n February 2002, claimnt submtted a conpleted G een
Formto the Trust signed by her attesting physician, Irvin F.

Gol denberg, M D. Based on an echocardi ogram dated February 2,
2002, Dr. Col denberg attested in Part Il of her G een Formthat
she suffered fromnoderate mtral regurgitation, an abnormal |eft
atrial dinmension, and an ejection fraction in the range of 50%
and 60% Based on such findings, clainmant would be entitled to

Matrix A-1, Level Il benefits in the anount of $497, 928.

3(...continued)

contributed to a claimant's val vul ar heart disease ("VHD'). See
Settlenment Agreenent 88 IV.B.2.b. and IV.B.2.d.(1)-(2). Matrix
A-1 describes the conpensation available to Diet Drug Recipients
with serious VHD who took the drugs for 61 days or |onger and who
did not have any of the alternative causes of VHD that nmade the B
matrices applicable. In contrast, Matrix B-1 outlines the
conpensation available to Diet Drug Recipients with serious VHD
who were registered as having only mld mtral regurgitation by
the cl ose of the Screening Period, or who took the drugs for 60
days or less, or who had factors that would nmake it difficult for
themto prove that their VHD was caused solely by the use of

t hese di et drugs.
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In the report of claimant's echocardi ogram Wsley R
Pedersen, M D., the review ng cardiol ogist, stated that:

"[d] oppl er exami nation reveals noderate mtral regurgitation
with a regurgitant jet areal/left atrial area (RIA/LAA) ratio in
t he apical views of between 25% 35% " Under the definition set
forth in the Settl enent Agreenent, noderate or greater mtral
regurgitation is present where the Regurgitant Jet Area ("RJA")
in any apical viewis equal to or greater than 20% of the Left
Atrial Area ("LAA"). See Settlenment Agreenent 8§ |.22. Dr.
Pedersen also found "[l]eft atrial enlargenent,” which he
nmeasured as 4.3 cm The Settl enent Agreenent defines an abnor nal
left atrial dinension as a left atrial supero-inferior systolic
di mrension greater than 5.3 cmin the apical four chanber view or
a left atrial antero-posterior systolic dinmension greater than
4.0 cmin the parasternal long axis view See id.

8§ IV.B.2.c.(2)(b). Finally, Dr. Pedersen estimted claimnt's

ej ection as "55-60%" An ejection fraction is considered reduced
for purposes of a mtral valve claimif it is nmeasured as | ess
than or equal to 60% See id. 8 IV.B.2.c.(2)(b).

I n Sept enber 2002, the Trust forwarded the claimfor
review by Keith B. Churchwell, MD., one of its auditing
cardiologists. 1In audit, Dr. Churchwell concluded that there was
no reasonabl e nedi cal basis for Dr. Gol denberg's finding that
cl ai mant had noderate mtral regurgitation because her
echocar di ogram denonstrated only mld mtral regurgitation. Dr.

Churchwel | also found that: "[njultiple nmeasurenents were
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performed on the tape, all underestimted the area of LA [left
atrial] size which led to a [sic] overestimate of the LA/ MR
ratio."* Dr. Churchwell, however, did not contest the finding
that claimant's left atrial dinension was enl arged.?®

Based on Dr. Churchwell's finding of mld mtral
regurgitation, the Trust issued a post-audit determ nation
denying Ms. Cormack's claim Pursuant to the Policies and
Procedures for Audit and Disposition of Matrix Conpensation
Clainms in Audit ("Audit Policies and Procedures”), clainmant
contested this adverse determ nation and requested that the claim
proceed to the show cause process established in the Settl enment
Agreenent. See Settlenent Agreenment 8 VI.E. 7; Pretrial Oder
("PTO') No. 2457 (May 31, 2002), Audit Policies and Procedures

8§ VI.® The Trust then applied to the court for issuance of an

4. Dr. Churchwel |l also concluded that there was no reasonabl e
medi cal basis for the attesting physician's finding that claimant
had a reduced ejection fraction. As discussed infra, it is
unnecessary to address the issue of claimant's ejection fraction.

5. Under the Settlenment Agreenent, a claimant is entitled to
Level 1l benefits for danage to the mtral valve if he or she is
di agnosed with noderate or severe mtral regurgitation and one of
five conplicating factors delineated in the Settlenent Agreenent.
See Settlement Agreenent 1V.B.2.c.(2)(b). As the Trust did not
contest the attesting physician's finding of an abnormal |eft
atrial dinmension, which is one of the conditions needed to
qualify for a Level Il claim the only issue is claimant's |evel
of mtral regurgitation

6. Clainms placed into audit on or before Decenber 1, 2002 are
governed by the Policies and Procedures for Audit and Di sposition
of Matrix Conpensation Clains in Audit, as approved in Pretrial
Order ("PTO') No. 2457 (May 31, 2002). dains placed into audit
after Decenber 1, 2002 are governed by the Audit Rules, as
(continued. . .)
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Order to show cause why Ms. Cormack's claimshould be paid. On
February 6, 2003, we issued an Order to show cause and referred
the matter to the Special Master for further proceedi ngs. See
PTO No. 2735 (Feb. 6, 2003).

Once the matter was referred to the Special Master, the
Trust submitted its statement of the case and supporting
docunentation. In lieu of a response, clainmnt submtted a
letter to the Special Master's office on March 13, 2003
i ndi cating that she was standing by the nmaterials submtted with
her G een Form

The sol e issue presented for resolution of this claim
i s whether claimant has nmet her burden in proving that there is a
reasonabl e nedi cal basis for the attesting physician's finding
that she had noderate mitral regurgitation. See Audit Policies
and Procedures 8 VI.D. Utimately, if we determne that there
was no reasonabl e nedical basis for the answer in claimnt's
Geen Formthat is at issue, we nust confirmthe Trust's fina
determ nati on and may grant such other relief as deened
appropriate. See id. 8 VI.Q If, on the other hand, we
determ ne that there was a reasonabl e nedical basis, we nust
enter an Order directing the Trust to pay the claimin accordance

with the Settl enent Agreenent. See id.

6(...continued)

approved in PTO No. 2807 (Mar. 26, 2003). There is no dispute
that the Audit Policies and Procedures contained in PTO No. 2457
apply to Ms. Cormack's claim
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After reviewing the entire Show Cause Record, we find
that there is no reasonabl e nedical basis for the attesting
physi ci an's diagnhosis that clainmant had noderate mtral
regurgitation. First, and of crucial inportance, claimant chose
not to respond to the Trust's statement of the case and
supporting docunentation.’” |In support of her claim M. Cormack
rests only on Dr. Gol denberg's check-the-box diagnosis on her
G een Form and Dr. Pedersen's echocardi ogramreport.® C ai mant
did not dispute or respond to Dr. Churchwell's determ nation that
she had mld mtral regurgitation and that: "[njultiple
measurenents were performed on the tape, all underestimted the
area of LA [left atrial] size which led to a [sic] overestimate
of the LAMR ratio.” Although she bears the burden of proof in
show cause, clainmant failed to present any argunents or factua
evidence to establish that Dr. Churchwell's findings were
erroneous. On this basis alone, claimant has failed to nmeet her
burden of denonstrating that there is a reasonabl e nedical basis
for her claim

Moreover, Dr. Churchwel| determ ned, and cl ai mant does
not dispute, that all of the neasurenents relied on by claimant's

attesting physician to support her claimwere inproper and

7. Despite an opportunity to do so, claimant did not submt a
response to the Trust's statenent of the case and supporting
docunmentation. See Audit Policies and Procedures § VI.E.

8. Part Il of the G een Form to be conpleted by a claimnt's
physi ci an, consists of approximtely 45 "yes/no" and two nmultiple
choi ce questi ons.
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overestimted the level of claimant's mtral regurgitation. Such
an unacceptabl e practice by claimant's physician cannot provide a
reasonabl e nedi cal basis for the resulting diagnosis and G een
For m answer .

For the foregoing reasons, we conclude that clainmant
has not nmet her burden of proving that there is a reasonabl e
nmedi cal basis for finding that she had noderate mtra
regurgitation. Therefore, we will affirmthe Trust's denial of
Ms. Cormack's claimfor Matrix benefits and the rel ated

derivative claimsubmtted by her spouse.
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AND NOW on this 28th day of June, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the final post-audit determ nation of the AHP
Settlement Trust is AFFIRVED and the Level 1 Matrix clains
submtted by claimant, Cathy Cornmack, and her spouse, Peter
Harri ngton, are DENI ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



