IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MALI SA ALEXANDER ) ClVIL ACTI ON
V. :
KEYSTONE MERCY HEALTH PLAN,

MARY BLOCK, LISA MCCARRI CK, )
and REG NA HEFFERANN ) NO. 06-5599

VEMORANDUM AND ORDER

McLaughlin, J. June 4, 2007

Mal i sa Al exander (“Al exander”) has sued her fornmer
enpl oyer and three former colleagues for race discrimnation and
retaliation under both Title VIl of the Cvil R ghts Act of 1964
(“Title VI1"), 42 U S.C. 8 2000e et seq., and under the
Pennsyl vani a Hunman Rel ations Act (“PHRA’), 43 Pa.S. § 951 et seq.
The defendants have noved to dism ss the conplaint for failure to

state a claim The Court will deny the notion.

BACKGROUND

The plaintiff began working at Keystone Mercy Health
Pl an (“Keystone”) as a clains nanager in 2001 and was
subsequent|ly pronoted to the position of Accounts Payabl e
Adm nistrator.® Beginning in April of 2003, however, the

plaintiff alleges that she began being treated differently from

! Both parties state that Al exander was hired on Decenber
10, 2001, and prompted on May 30, 2001. The alleged date of
pronotion therefore precedes the alleged date of hire. The Court
will ignore this apparent error because a determ nation of the
exact dates of Alexander’s hire and pronotion are irrelevant to a
determ nation of whether the plaintiff has stated a claim



her white coworkers. At this tinme, the plaintiff alleges that
one of her supervisors at Keystone, Shola Coker (“Coker”), began
fal sely accusing the plaintiff of arriving late for work and

| eavi ng early.

Wen the plaintiff disputed these accusations, Coker
and Lisa McCarrick (“MCarrick”), another of the plaintiff’s
supervi sors at Keystone, allegedly responded by (i) falsely
accusing the plaintiff of taking long lunches, (ii) forbidding
the plaintiff fromvisiting co-workers’ desks regardi ng non-wor k-
related matters, and (iii) reprimanding the plaintiff for
bringi ng her daughter to work. According to the plaintiff,
simlarly situated white enpl oyees were not subjected to such
treat nent.

I n Septenber of 2003, the plaintiff, an asthmatic,
began to suffer asthma attacks. These attacks ultimately forced
the plaintiff to take a nedical |eave of absence from Septenber
17, 2003, to Cctober 13, 2003. Wen the plaintiff returned to
Keystone in Cctober of 2003, MCarrick and Mary Bl ock (“Block”),
anot her of the plaintiff’s supervisors, allegedly began stripping
the plaintiff of neaningful jobs. The plaintiff therefore had
very little work to do when she returned to Keystone in October
of 2003.

The plaintiff alleges that the various actions of

Coker, MCarrick, and Bl ock caused her to suffer severe work-



related stress. As aresult of this stress, the plaintiff began
to experience allergic reactions and swelling. Utimtely, this
stress forced the plaintiff to take another nedical |eave of
absence from May 27, 2004, to July 19, 2004.

On July 22, 2004, the plaintiff net with Regi na
Hef ferann (“Hefferann”), Keystone’s Assistant Human Resources
Director, to conplain about the allegedly race-based
discrimnation to which the plaintiff had been subject ed.
Hef f erann assured the plaintiff that the conplaints would be
investigated. Despite this assurance, Keystone initially
di sregarded the plaintiff’s conplaints conpletely, and ultimtely
conducted only a cursory investigation into the allegations.

After the plaintiff spoke with Hefferann, Block and
McCarrick allegedly retaliated against the plaintiff by
continuing to strip her of neaningful jobs, which resulted in the
plaintiff having no neani ngful work to perform by August of 2004.
Eventual |y, Block and McCarrick offered the defendant substitute
work in the mail room The defendants allegedly stated that the
work in the mail roomwas not part of the plaintiff’s job
description and that the change in responsibility was, in effect,
a denotion and dimnution in job status. The plaintiff alleges
that simlarly situated white enpl oyees were not systematically
stripped of all neaningful work.

As a result of these conditions, the plaintiff



experienced nore job-related stress and suffered a severe asthma
attack on August 6, 2004, which forced her to seek hospital
treatment. On August 9, 2004, the plaintiff presented Hefferann
with the paperwork required to process her nedical |eave for
hospitalization. Hefferann responded the follow ng day by
informng the plaintiff that her health adversely affected her
ability to do her job and offered the plaintiff a three-nonth
severance package in return for her resignation. The plaintiff
rejected this offer. Hefferann then offered the plaintiff a

rel ocati on package. The plaintiff rejected this proposal, as
wel | .

The plaintiff alleges that Hefferann responded by
placing the plaintiff on | eave, ostensibly so that Keystone could
investigate the plaintiff’s conplaints of race-based
di scrimnation. According to the plaintiff, however, Keystone
pl aced her on | eave solely as retaliation for her conplaints
about discrimnatory conduct at Keystone.

On Cctober 13, 2004, Hefferann advised the plaintiff
that the investigation did, in fact, reveal that the plaintiff
had been treated unfairly but that the unfair treatnent was not
due to race-based discrimnation. Hefferann then told the
plaintiff that she could either sign a general release formor be
termnated. Because the plaintiff refused to sign the general

rel ease, Keystone termnated the plaintiff’s enpl oynent.



On Decenber 22, 2006, the plaintiff filed the present
conplaint. Counts one, two, and three all ege cl ains agai nst
Keystone for race discrimnation and retaliation in violation
Title VI1; count four alleges a claimagainst Keystone for race
discrimnation in violation of the PHRA, and, count five alleges
a cl ai magai nst Keystone, Block, MCarrick, and Hefferann for

retaliation in violation of the PHRA

1. ANALYSI &

The def endants have noved to dism ss the conplaint on
the grounds that (i) the plaintiff has failed to exhaust her
adm nistrative renmedies with respect to her PHRA clains, (ii) the
plaintiff cannot sue individual defendants for violating Title
VII, (iii) the plaintiff has failed to state a claimfor race
di scrimnation under Title VI, and (iv) the plaintiff has failed

to state a claimfor retaliation under Title VII.

A. Fai lure to Exhaust PHRA d ai ns

The defendants argue that the plaintiff has failed to

state a clai munder the PHRA because she failed to exhaust her

2 In considering a notion to dism ss pursuant to Federal

Rul e of Civil Procedure 12(b)(6), the Court accepts as true al

all egations in the conplaint and all reasonable inferences that
can be drawn fromthem after viewing the allegations in the
light nost favorable to the non-noving party. Taliaferro v.

Dar by Twp. Zoning Bd., 458 F.3d 181, 188 (3d Cir. 2005). A Rule
12(b) (6) notion should be granted if it appears to a certainty
that no relief could be granted under any set of facts that could
be proved. 1d.




admnistrative renedies, as required by the statute. The
plaintiff responds by arguing that she did exhaust her
adm nistrative renmedies by filing charges of discrimnation with
t he Equal Enpl oynment Qpportunity Comm ssion (“EEOCC'). The Court
wi |l deny the defendants’ notion on this ground.

To bring a claimunder the PHRA, a plaintiff nust first
file an adm nistrative conplaint wwth the Pennsyl vani a Human
Rel ati ons Comm ssion (“PHRC’) within 180 days of the alleged act

of discrimnation. 43 Pa. Cons. Stat. 8§88 959, 962; Wodson v.

Scott Paper Co., 109 F.3d 913, 925 (3d Cr. 1997). A plaintiff

may then file a civil action if, “wthin one year after the
filing of a conplaint wwth the [PHRC], the [PHRC] dism sses the
conpl ai nt or has not yet entered into a conciliation agreenent to
which the conplainant is a party.” 43 Pa. Cons. Stat. 8§
962(c)(1). If a plaintiff fails to file a tinely conplaint with
the PHRC, then he or she is precluded fromjudicial renedies
under the PHRA. Wbodson, 109 F.3d at 925.

Al though a plaintiff nust typically file an initial
conplaint with the PHRC, there are certain circunstances where a
conplaint initially filed with the EEOC will suffice for purposes
of satisfying the PHRA s exhaustion requirenment. See id. at 925-
27 & n.12. For exanple, a plaintiff may exhaust his
adm ni strative renedi es under the PHRA by instructing the EECC to
dual -file his charge with the PHRC. See id. at n.12.

Pennsyl vani a courts have al so concluded that a plaintiff will be



deened to have exhausted his adm nistrative renedi es under the
PHRA if the EECC actually transmts the conplaint to the PHRC,
regardl ess of whether the plaintiff instructed the Comm ssion to

do so. See id.; see also Vincent v. Fuller Co., 616 A 2d 969,

971 (Pa. 1992); see also Lukus v. Westinghouse Elec. Corp., 419

A 2d 431, 452-53 (Pa. Super. 1980).

In the present case, the plaintiff has alleged that she
exhausted her adm nistrative renmedi es under the PHRA by filing
charges of race discrimnation with a district office of the
EECC.® It is therefore possible that the EECC transmtted these
conplaints to the PHRC in a tinely manner. Because the Court
must construe all allegations in the |ight nost favorable to the
plaintiff at this stage of the litigation, the Court will deny
the defendants’ notion to dismss on this ground. This ruling in

no way affects the defendants’ ability to raise this argunent in

3 The defendants argue that this allegation is

insufficient to state a claimbecause the plaintiff did not
instruct the EECC to dual -file her charge with the PHRC. The

def endants substantiate this argument by relying on a docunent
entitled, “Notice of Charge of Discrimnation,” which the
defendants attached to their notion to dism ss as Exhibit 2.

Al t hough courts typically consider only the allegations contained
in the conplaint and the exhibits attached thereto when deciding
a notion to dismss, a court nmay al so consider nmatters of public
record. See Pension Benefit Guar. Ass’'n v. Wiite Consol. |ndus.,
998 F.2d 1192, 1196 (3d Cir. 1993). The Notice of Charge of

Di scrimnation appears to be a letter sent either by, or on
behal f of, the EEOCC to the parties in the litigation. Even
assum ng that such a docunent is a matter of public record, the
Court finds that this docunent is insufficient to show that the
plaintiff failed to exhaust her adm nistrative renedi es. |ndeed,
t he docunment does not reference the PHRC at all, let alone state
that the plaintiff chose not to dual-file the charge with the
PHRC and the EEOC. The docunent sinply states that the
plaintiff’s conplaint was received by the Phil adel phia Conmm ssion
on Human Rights and sent to the EECC
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a later notion for sunmmary judgnent.

B. | ndi vidual Liability Under Title VII

Def endants Bl ock, MCarrick, and Hefferann argue that
the plaintiff has failed to state a clai magai nst them under
Title VII because individual enployees cannot be held liable
under the statute. The plaintiff responds by arguing that she
has not alleged any Title VII clains against these individual
def endants. The Court will therefore deny the individual

def endants’ notion to dismss on this ground as noot.

C. Title VII dains for Race Discrimnnation

Def endant Keystone argues that the Court should dism ss
the plaintiff’s claimfor race discrimnation under Title VII
because the plaintiff has failed to allege a prima facie case for
such a cause of action. The Court is not persuaded by Keystone’s
ar gunent .

To state a claimfor race discrimnation under Title
VII, the plaintiff nust allege (i) that she is a nenber of a
protected class, (ii) that she was subject to an adverse
enpl oynent action, and (iii) that simlarly situated nenbers of
other racial classes were treated nore favorably or that other
ci rcunstances exist that give rise to an inference of unl awf ul

discrimnation. Jones v. School Dist. of Phil adel phia, 198 F. 3d

403, 410-12 (3d GCr. 1999). An adverse enploynent action is one
that is “serious and tangi bl e enough to alter an enpl oyee’s

conpensation, terns, conditions, or privileges of enploynent.”



Cardenas v. Massey, 269 F.3d 251, 263 (3d Gr. 2001). An

enpl oynent deci sion need not result in a change in conpensation
or job title to constitute an adverse enpl oynent action. Torre

v. Casio, Inc., 42 F.3d 825, 831 n.7 (3d G r. 1994).

In the present case, the plaintiff has alleged facts
that are sufficient to make out a prinma facie case for race
discrimnation under Title VII. First, the plaintiff has all eged
that she is a Black female, which satisfies the “nenber of a

protected class” elenent of such a claim Goosby v. Johnson &

Johnson Med., Inc., 228 F.3d 313, 319 (3d Cr. 2000). Second,

the plaintiff has alleged that she was systematically stripped of
all nmeani ngful responsibilities, which satisfies the “adverse

enpl oynent action” elenent. See Cardenas, 269 F.3d at 263. And

finally, the plaintiff has alleged that simlarly situated white
enpl oyees were not subjected to this stripping of responsibility.
The Court will accordingly deny Keystone’'s notion to dism ss on

this ground.

D. Title VII daimfor Retaliation

Def endant Keystone argues that the plaintiff has failed
to state a claimfor retaliation under Title VII because the
plaintiff has not alleged a causal |ink between her conplaints
about discrimnation and the adverse enpl oynent actions she
sustai ned. The Court is not persuaded by this argunent.

To state a claimfor retaliation under Title VII, the

plaintiff nmust allege (i) that she engaged in a protected
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activity, (ii) that she subsequently suffered an adverse
enpl oynent action, and (iii) that there was a causal connection
bet ween her engaging in the protected activity and the adverse

enmpl oyment action.® Moore v. Gty of Philadelphia, 461 F.3d 331,

340-41 (3d CGr. 2006).

The United States Court of Appeals for the Third
Circuit has noted that when exam ning the issue of causation,
courts have tended to focus on tw factors: (i) the tenporal
proximty between the protected activity and the all eged
discrimnation, and (ii) the existence of a pattern of antagoni sm

in the intervening period. See Jensen v. Potter, 435 F.3d 444,

450 (3d Cir. 2006).

Timng alone raises the requisite inference of
causation when it is “unusually suggestive” of retaliatory
notive. 1d. To be “unusually suggestive” of retaliatory notive,

however, the tenporal proximty nust be immedi ate. Conpare Jali

v. Avdel Corp., 873 F.2d 701, 708 (3d Cr. 1989) (finding the

requi site causal |ink when the adverse enpl oynent action occurred

two days after the protected activity) with Wllians v.

Phi | adel phi a Hous. Auth. Police Dep’t, 380 F.3d 751, 760-61 (3d

Cr. 2004) (finding a two-nonth | apse between the protected

activity and the adverse enploynent action to be insufficient).

4 It is undisputed that the plaintiff’'s conplaints to
Hef f erann constituted a protected activity. See Barber v. CSX
Distrib. Serv., 68 F.3d 694, 702 (3d Cr. 1995). It is also
undi sputed that the plaintiff’s being stripped of all neaningful
responsibilities and term nated constituted adverse enpl oynent
actions. See Cardenas, 269 F.3d at 263; see also Caver v. Gty
of Trenton, 420 F.3d 243, 256 n.10 (3d G r. 2005).

10



When tenporal proximty is lacking, courts often | ook
to the intervening period for a pattern of antagoni sm or other
evidence of retaliatory aninus. Jensen, 435 F.3d at 450. For

exanpl e, in Robinson v. Southeastern Pennsylvania Transportation

Aut hority, 982 F.2d 892 (3d G r. 1993), the court found the

requi site pattern of antagonismto denonstrate causati on where
the plaintiff was subjected to a “constant barrage of witten and
ver bal warnings, inaccurate point totalings, and disciplinary
action, all of which occurred soon after plaintiff’s initial

conpl aints and continued until his discharge.” [d. at 895.

Even if both tenporal proximty and a pattern of
antagonismare |lacking, a plaintiff may neverthel ess be able to
denonstrate causation if the allegations, |ooked at as a whol e,
rai se an inference of causation. Jensen, 435 F.3d at 450. For

exanpl e, in Kachmar v. Sungard Data Systens, Inc., 109 F.3d 173

(3d Gr. 1997), the court explained that when there may be valid
reasons why the adverse enploynent action was not taken

i mredi ately, the absence of inmmedi acy between the cause and

ef fect does not disprove causation. 1d. at 178.

In the present case, the plaintiff has alleged that she
was stripped of all neaningful jobs within two weeks of her
conpl ai ning to Hefferann about discrimnation at Keystone.

Viewed in the light nost favorable to the plaintiff, this
al l egation of close tenporal proximty between the protected
activity and the adverse enploynent action is sufficient to

satisfy the “causal connection” elenent of a Title VII

11



retaliation claim Furthernore, although the plaintiff was not
term nated until alnost three nonths had passed since she had
engaged in the protected activity, the plaintiff alleges that she
was placed on leave for all but approximtely two weeks of that
time. The lack of inmrediacy between the plaintiff’s engaging in
a protected activity and her term nation by Keystone therefore

does not disprove causation. See Kachmar, 109 at 178. The Court

wi || accordingly deny Keystone's notion to dismss on this

gr ound.
An appropriate Order follows.
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MALI SA ALEXANDER ) ClVIL ACTI ON
V. :
KEYSTONE MERCY HEALTH PLAN,

MARY BLOCK, LI SA MCCARRI CK, )
and REG NA HEFFERANN ) NO. 06- 5599

ORDER

AND NOW this 4th day of June, 2007, upon consideration
of the defendants’ notion to dismss (Doc. No. 4) and the
plaintiff’s response thereto (Doc. No. 5), IT IS HEREBY ORDERED
that the notion is DENIED for the reasons stated in the

menor andum of today’ s date.
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BY THE COURT:

[s/ Mary A. McLaughlin

MARY A. McLAUGHLIN, J.



