IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
UNI TED STATES OF AVERI CA
v. . CRIMNAL NO 05-cr-00541-JF
THOVAS P. GORDON,
SHERRY L. FREEBERY,
JANET K. SM TH

MVEMORANDUM AND ORDER

Ful lam Sr. J. May 15, 2007

The defendant Sherry L. Freebery has filed a “Mbtion

for Discovery of Evidence Relevant to Political Mdtivations for
Prosecution and for Leave to Serve Subpoenas Requiring Production
of Docunments Before Trial.” The docunent is acconpani ed by sone
36 exhibits, and was apparently triggered by the recent furor
over the renoval fromoffice of several United States Attorneys,
allegedly for political reasons. There is an ongoi ng
congressional investigation into the matter; congressional
subpoenas have been issued to various high governnent officials,
including the Attorney Ceneral; and, according to press accounts,
much of the information sought by Congress is being wthheld.
Ms. Freebery’s notion seeks | eave to subpoena the Attorney
Ceneral, and requests production of nuch of the information which
Congress has not yet succeeded in obtaining.

The governnent has filed a | engthy response, opposing

Ms. Freebery’'s notion. | have carefully reviewed all of the



materials submtted by both sides, and have concluded that the
noti on nust be deni ed.

Ms. Freebery and her co-defendant, Thomas P. Gordon,
were high officials in the governnent of New Castle County, and
had | ong been prom nent political figures. They are Denocrats,
whereas the prosecutor (and, presumably, his superiors in the
Departnent of Justice) are of the Republican persuasion. The
materials submtted by both sides of the present controversy
di scl ose, not surprisingly, that the pending prosecution of M.
Freebery and M. Gordon for inproprieties allegedly commtted in
the course of carrying out their official duties in New Castle
County is fraught with political ramfications. But the issue to
be resolved by the trial of the pending indictnment is whether the
evi dence establishes that Ms. Freebery is indeed guilty of sone
or all of the crimnal charges brought against her — not whether
the prosecutor or other officials in the Justice Departnent woul d
or woul d not be especially pleased by a verdict of guilty. The
nost that can be said is that political considerations m ght
notivate sonme witnesses to falsify or exaggerate their testinony.
But such nmatters can best be explored at trial. | amconfident
that the jury will properly evaluate the pros and cons of such
argunents.

The further discovery being sought by the present

nmotion seens particularly unlikely to provide any useful



information. The indictnment was returned in May 2004, |ong
before M. Gonzal es becane Attorney General. | have no reason to
doubt the prosecutor’s assurances that the present case is being
pur sued because of his firmbelief that the defendants are guilty
as charged, and that no political influence was involved in the
deci sion to prosecute.

It is particularly inportant to note that this case has
been pending for nearly three years, and that a firmtrial date
of June 11, 2007 was agreed upon by all concerned two nont hs ago.
Further delay would serve no useful purpose. The notion for
further discovery cones too |late in the day.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
UNI TED STATES OF AVERI CA
v. . CRIMNAL NO 05-cr-00541-JF
THOVAS P. GORDON,

SHERRY L. FREEBERY
JANET K. SM TH

ORDER

AND NOW this 15'" day of May 2007, upon consi deration
of the defendant’s “Modtion for D scovery of Evidence Relevant to
Political Motivations for Prosecution and for Leave to Serve
Subpoenas Requiring Production of Docunents Before Trial,” and
t he governnent’s response, I T I S ORDERED

That defendant’s Mtion i s DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




