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McLaughlin, J. May 4, 2007

Pro se plaintiff Ol ando Mi sonet (“Miisonet”) has sued
the Phil adel phia District Attorney’'s Ofice (“DA's Ofice”),
District Attorney Lynne Abraham (*Abrahant), and Assi stant
District Attorney Roger King (“King”) for alleged m sconduct that
occurred during the plaintiff’s state crimnal trial.! The DA's
O fice, Abraham and King have noved to dismss for failure to

state a claim The pro se plaintiff has responded by noving for

! Al t hough the conplaint is unclear as to whether the
plaintiff intended to sue only the DA's Ofice or the DA s
O fice, Abraham and King, the Court will read the conplaint
liberally and construe the allegations as being directed agai nst
all three parties. As noted by the United States Court of
Appeals for the Third Grcuit, “[c]ourts are to construe
conplaints so as to do substantial justice, keeping in mnd that
pro se conplaints in particular should be construed liberally.”
Al ston v. Parker, 363 F.3d 229, 234 (3d Gr. 2004). 1In the
present case, the conplaint’s factual allegations focus on the
conduct of Abraham and King, and the conplaint refers to these
i ndi vidual s as “defendants” in various places outside the
caption. Furthernore, the notion to dism ss specifically
addresses the conplaint insofar as it pertains to Abraham and
King. The Court will accordingly consider these individuals as
naned defendants in addition to the DA's Ofice.




appoi ntment of counsel. The Court will grant the defendants’

notion and deny the plaintiff’s notion.

BACKGROUND

In May of 1992, the pro se plaintiff was convicted in
t he Phil adel phia Court of Common Pleas of first-degree nmurder and
sentenced to life inprisonnment. The plaintiff’s conviction was
| ater overturned, and a new trial was ordered. 1In early 2005,
the plaintiff was retried, and a jury acquitted himof al
char ges.

The plaintiff filed the present conplaint on Decenber
14, 2006. In the conplaint, the plaintiff alleges that during
his 1992 nurder trial, Abrahamand King (i) knowi ngly solicited
false testinmony fromtwo w tnesses, and (ii) knowi ngly suppressed
reports of these wi tnesses’ prior inconsistent testinony.

The conpl aint contains three counts: Count | arises
under 42 U . S.C. 8§ 1983 and alleges that the DA's Ofice, Abraham
and King deprived the plaintiff of his constitutional rights
during his 1992 nurder trial. Count Il arises under either 42
U S C 8§ 1983 or 42 U S.C. § 19852 and alleges that the DA s

O fice, Abraham and King conspired to deprive the plaintiff of

2 Al t hough the plaintiff denom nates Count Il as arising
under 8 1983 in the allegations section of the conplaint, the
plaintiff refers to the conspiracy claimel sewhere as arising
under 8 1985. Because the relevant analysis is the sanme under
both sections of the statute, the Court will not resolve this
anbiguity.
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his constitutional rights during the nmurder trial; and, Count Il
ari ses under state common |aw and alleges that the three
def endants’ conduct constituted intentional infliction of

enoti onal distress.

1. ANALYSI S

The defendants argue that the conplaint should be
di sm ssed for failure to state a claimbecause (i) the plaintiff
has failed to conply with Federal Rule of Civil Procedure 8(a)’s
pl eadi ng requirenents, (ii) the plaintiff has failed to state a
claimfor nmunicipal liability against the DA's Ofice, and (iii)
the plaintiff has failed to state a cl ai m agai nst Abraham and
Ki ng because they enjoy absolute prosecutorial inmunity. The pro
se plaintiff responds by arguing that the Court should appoint
counsel for himbefore ruling on the notion. The Court finds
that the plaintiff has satisfied the pleading requirenents of
Federal Rule of Civil Procedure 8(a) but that his conplaint fails
to state a federal claimagainst any of the defendants. The
Court will accordingly grant the defendants’ notion with respect
to all federal clains contained in the conplaint and decline to
exerci se supplenmental jurisdiction over the remaining state
common |aw claim Having found that the plaintiff’'s federa
clainms lack nerit, the Court will deny the plaintiff’s notion for

appoi nt ment of counsel .



A. The Defendants’ ©Mtion to Dismss?®

1. Conpliance with Rule 8(a)

The defendants argue that the Court should dismss the
plaintiff's conplaint for failure to state a clai mbecause the
conplaint fails to conply with the pleading requirenments of
Federal Rule of G vil Procedure 8(a).

Under the liberal pleading standards of Rule 8(a), a
conplaint states a claimso long as it contains a “short and
pl ain statenment of the claimshow ng that the pleader is entitled

torelief.” Leatherman v. Tarrant County Narcotics Intelligence

& Coordination Unit, 507 U S. 163, 168 (1993) (quoting Federal

Rule of Civil Procedure 8(a)(2)). This “short and plain
statenent” nust sinply give the defendant fair notice of what the

claimis and the grounds upon which it rests. Swi erkiewcz v.

Sorema N. A, 534 U S. 506, 512 (2002). Wen evaluating whether a
conplaint states a claim courts should read the conplaint so as
to do “substantial justice,” and pro se conplaints in particul ar

shoul d be construed liberally. Alston v. Parker, 363 F.3d 229,

234 (3d Gir. 2004).

3 In considering a notion to dism ss pursuant to Federal
Rul e of Civil Procedure 12(b)(6), the Court accepts as true al
all egations in the conplaint and all reasonable inferences that
can be drawn fromthem after viewing the allegations in the
light nost favorable to the non-noving party. Taliaferro v.
Dar by Twp. Zoning Bd., 458 F.3d 181, 188 (3d Cir. 2005). A Rule
12(b) (6) notion should be granted if it appears to a certainty
that no relief could be granted under any set of facts that could
be proved. 1d.
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In the present case, the plaintiff’'s conplaint is
sufficiently specific to give the defendants fair notice of what
the claimis and the grounds upon which it rests. The plaintiff
all eges that during his state crimnal trial, the defendants
deprived, and conspired to deprive, himof his constitutional
rights by knowingly soliciting false testinony fromtwo w tnesses
and know ngly concealing reports of these w tnesses’ prior
i nconsi stent testinony. G ven notice pleading’ s |ibera
st andards, especially when applied to pro se conplaints, the
Court finds that this short statenment is sufficient to satisfy

Rul e 8(a)’s pleading requirenents.

2. Clains Against the DA's Ofice

The DA's O fice argues that the Court should dismss
the plaintiff’s federal clains against it because the plaintiff

has failed to state a claimfor nmunicipal liability.*

4 As a threshold matter, the Court notes that the DA s
O fice may not be a separate legal entity for purposes of § 1983
l[iability. See Reitz v. County of Bucks, 125 F.3d 139, 144 (3d
Cr. 1997) (affirmng district court’s grant of summary judgnent
in favor of defendant because Bucks County District Attorney’s
Ofice is not a “person” for purposes of 8§ 1983 liability); see
also Dickerson v. Mntgonery County District Attorney’s Ofice,
No. 04-4454, 2004 W 2861869, at *3 (E.D. Pa. Dec. 10, 2004)
(granting nmotion to dism ss § 1983 clai magainst county district
attorney’s office on the basis of Reitz). The DA's office,
however, has not noved to dism ss on this ground. Furthernore,
even if the DA's Ofice had so noved, the Court would have
substituted the City of Philadel phia as a defendant for the DA s
Ofice. Such a substitution would conport with the Third
Circuit’s directive to read conplaints so as to do “substanti al
justice,” particularly with regard to pro se conplaints. See
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In Monell v. Departnent of Social Services of the Cty

of New York, 436 U S. 658 (1978), the Suprene Court held that a

muni ci pality cannot be held liable for violating § 1983° under

the doctrine of respondeat superior. 1d. at 691. A nunicipality

may be found |iable under § 1983 only where the nmunicipality

itself caused the constitutional violation. City of Canton v.

Harris, 489 U. S. 378, 385 (1989). A plaintiff nust therefore
all ege that the constitutional violation resulted fromthe
execution of an official policy or custom pronul gated by

muni ci pal | awrakers or policymaking officials. Monell v. Dep't

of Soc. Serv. of New York, 436 U.S. 658, 694-95 (1978).

A government policy or custom can be established in two
ways: (i) a “policy” can be denonstrated by showi ng that a
deci si on- maker possessing final authority to set municipal policy
with respect to the chall enged action issues an official
procl amation, policy, or edict; and (ii) a “custoni can be

denonstrated by showi ng that a course of conduct by state

Al ston, 363 F.3d at 234.

> Section 1983 provides in pertinent part:
Every person who, under color of any statute,
ordi nance, regul ation, custom or usage, of any State
or Territory or the District of Colunbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
i mmunities secured by the Constitution and | aws, shal
be liable to the party injured in an action at |aw,
suit in equity, or other proper proceeding for redress.
42 U.S.C. § 1983 (2006).
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officials, though not authorized by law, is so pernmanent and

well -settled as to virtually constitute law. See Beck v. Gty of

Pittsburgh, 89 F.3d 966, 971 (3d Cir. 1996). 1In either of these
situations, the plaintiff nust show that a policynaker is
responsi ble either for the policy or, through acqui escence, for

the custom Andrews v. City of Phil adel phia, 895 F.2d 1469, 1480

(3d Gir. 1990).

Al t hough the United States Court of Appeals for the
Third Grcuit has never directly addressed the issue, district
courts in this Grcuit have uniformy concluded that clains
agai nst nunicipalities brought under § 1985° nust al so conply
with the “official policy or custoni requirenent announced in

Monell. See, e.q., Edwards v. City of Phil adel phia, No. 05-18,

2006 W 3337490, at *6 (E.D. Pa. Nov. 15, 2006) (stating that in
order to hold a nunicipality liable under 8 1985, the plaintiff
must show that the wongful actions were taken pursuant to an

establ i shed policy, practice, or custon); see also Holnes v. Cty

of Phil adel phia, No. 05-2909, 2005 W. 1875524 (E.D. Pa. Aug. 4,

2005) (sane); see also Gueson v. Feldnman, No. 00-1117, 2002 W

6 Section 1985 provides in pertinent part:
If two or nore persons in any State or Territory
conspire . . . for the purpose of depriving, either
directly or indirectly, any person or class of persons
of the equal protection of the laws . . . the party so
injured or deprived nmay have an action for the recovery
of damages occasioned by such injury or deprivation,
agai nst any one or nore of the conspirators.
42 U.S.C. § 1985(3) (2006).
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32308678, at *5 (E.D. Pa. Aug. 22, 2002) (sane); see also

DiBartolo v. Cty of Phil adel phia, No. 99-1734, 2000 WL 217746,

at *5 (E.D. Pa. Feb. 15, 2000) (sane); see also Omens v. Haas,

601 F.2d 1242, 1247 (2d Cr. 1979) (noting that a municipality

cannot be held liable under 8 1985 on a respondeat superior

theory). The Court agrees with these well-reasoned deci sions and
concl udes that clains brought under 8 1985 nust allege that the
underlying constitutional deprivation resulted froman official
muni ci pal policy or custom

In the present case, the plaintiff has failed to allege
that the underlying constitutional violations resulted from an
official policy or custom Although the conplaint appears to
al l ege that Abraham was an official policymaker, the conplaint
fails to allege that she issued an official proclamation, policy,
or edict that resulted in the alleged constitutional violations.
Simlarly, the plaintiff fails to allege that Abraham or any
ot her nuni ci pal policynmaker acquiesced in a nunicipal customthat
resulted in the alleged constitutional violation. The plaintiff
instead all eges only that Abraham and Ki ng deprived, and
conspired to deprive, the plaintiff of his constitutional rights
during his 1992 nurder trial by soliciting fal se testinony and
suppressing potentially excul patory evidence. The plaintiff has

therefore failed to state a claimunder either 8 1983 or § 1985



for municipal liability. The Court will accordingly dismss

Counts | and Il as to the DA's Ofi ce.

3. C ai ns Agai nst Abr aham and Ki ng

Def endant s Abraham and Ki ng argue that the Court should
dismss the plaintiff’s federal clains against them because they
are entitled to absolute prosecutorial inmunity for their
al | egedly wongful conduct.

As explained by the United States Court of Appeals for
the Third Circuit, prosecutors are entitled to absolute immunity
for all actions perfornmed in a “quasi-judicial” role. Kulw cki
v. Dawson, 969 F.2d 1454, 1463 (3d cir. 1992) (citing lnbler v.
Pacht man, 424 U.S. 409, 430 (1976)). This conduct includes in-
court activity such as the presentation of evidence or |egal
argunent, as well as selected out-of-court behavior that is
“intimately associated with the judicial phases” of litigation.
Id. Exanples of prosecutorial activities that enjoy absol ute
immunity include the use of false testinony in connection with a
prosecution and the intentional wthholding of potentially

excul patory evidence prior to and during trial. See Kulw cki,

969 F.2d at 1465 (stating that the use of false testinony in
connection with the prosecution is absolutely protected); see

also Yarris v. County of Del., 465 F.3d 129, 137 (3d Cr. 2006)

(stating that the deliberate wi thhol ding of excul patory



information is included within the legitimte exercise of
prosecutorial discretion).

In the present case, the plaintiff alleges that
def endant s Abraham and King deliberately solicited fal se
testinony fromtwo w tnesses and knowi ngly w thheld reports of
these witnesses’ prior inconsistent testinony during his 1992
murder trial. The United States Court of Appeals for the Third
Circuit has expressly concluded that prosecutors are entitled to
absolute immunity for both of these activities. The plaintiff
has therefore failed to state a federal claimagainst these two
def endants, and the Court will accordingly dismss Counts | and

Il as to Abraham and Ki ng.

4. The Plaintiff's State Law O aim

Because the Court has dismissed the plaintiff’s federal
clainms, it will decline to exercise supplenental jurisdiction
over his claimfor intentional infliction of enotional distress,
whi ch arises under state |aw.

When a District Court dismsses all the clainms over
which it had original jurisdiction before trial, the court “mnust
decline to decide the pendent state clains unless considerations
of judicial econony, convenience, and fairness to the parties

provide an affirmative justification for doing so.” Borough of

W Mfflin v. Lancaster, 45 F.3d 780, 788 (3d Cir.1995); see also

28 U.S.C. 8 1367(c) (2006) (giving district courts discretion to
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decline to hear state clainms that they would have suppl enent al
jurisdiction to entertain under 8§ 1367(a)).

In the present case, the Court has dism ssed, before
trial, all the clains over which it had original jurisdiction.
Furthernore, there is no affirmative justification for exercising
suppl enental jurisdiction over the pendent state claim The
Court will accordingly dismss the plaintiff’s state |aw cl ai m of

intentional infliction of enptional distress.

B. The Plaintiff’s Mtion for Appointnent of Counsel

The plaintiff argues that the Court shoul d appoi nt
counsel for himbefore deciding the notion. Because the Court
has determned that the plaintiff’s clains lack nerit, the Court
will deny the notion.

Under 28 U. S.C. 8§ 1915(d), a court may “request an
attorney to represent any such person unable to enpl oy counsel.”
28 U.S.C. 8§ 1915(d) (2006). Section 1915(d) thus gives district
courts broad discretion when deciding whether to request that an

attorney represent an indigent civil litigant. Tabron v. G ace,

6 F.3d 147, 153 (3d cir. 1993). 1In Smth-Bey v. Petsock, 741

F.2d 22 (3d G r. 1984), the court observed that the appoi ntnent
of counsel for an indigent plaintiff is “usually only granted
upon a showi ng of special circunstances indicating the |ikelihood
of substantial prejudice to [the indigent litigant] resulting,

for exanple, fromhis probable inability w thout such assistance
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to present the facts and legal issues to the court in a conplex
but nmeritorious case.” 1d. at 26.

In Tabron, the court el aborated upon Snith-Bey by
delineating further criteria for ascertaining the “special
ci rcunst ances” that would justify appointing counsel for an
indigent litigant in a civil case. Tabron, 6 F.3d at 155. The
court explained that a district court nust consider as a
threshold matter the nerits of the plaintiff’s claim 1d.

(citing Maclin v. Freake, 650 F.2d 885, 887 (7th Cr. 1981) (per

curiam)). If the district court determnes that a plaintiff’s
cl ai m has arguable nerit, the court should then consider a nunber
of additional factors that bear on the need for appointnent of
counsel, including the plaintiff’s ability to present his or her
own case, the difficulty of the |egal issues, the degree to which
factual investigation will be required, whether the case is
likely to turn on credibility issues, and whether experts
wtnesses wll be involved. |[d. at 156.

In the present case, the Court has dism ssed the
conpl ai nt because the plaintiff has failed to state a cogni zabl e
claimarising under federal law. The Court has therefore
determ ned that no relief could be granted under any set of facts

that could be proved. See Taliaferro, 458 F.3d at 188. Having
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thus found that the plaintiff’s clainms lack nerit, the Court wll
decline to appoint counsel for the plaintiff.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORLANDO Al SONET ) ClVIL ACTI ON
V.
CI TY OF PH LADELPH A et al . ; NO. 06-4858
ORDER

AND NOW this 4th day of May, 2007, upon consideration
of the defendants’ notion to dismss (Doc. No. 9) and the
plaintiff’s notion for appoi ntnment of counsel (Doc. No. 10), IT
| S HEREBY ORDERED that, for the reasons stated in the
acconpanyi ng nmenor andum

1. The defendants’ notion to dismss is GRANTED.
Counts | and Il of the conplaint are dism ssed pursuant to
Federal Rule of G vil Procedure 12(b)(6). Count IIlIl is dism ssed
pursuant to 28 U.S.C. 8§ 1367(c).

2. The plaintiff’s notion for appoi ntnent of counsel

i s DENI ED

BY THE COURT:

MARY A. McLAUGHLI N, J.



