IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KOENI G ENG NEERI NG, INC. and : CIVIL ACTI ON
STATE FARM | NSURANCE COVPANY

vs. . NO. 05- CV- 4957
CENTRAL TRANSPORT
| NTERNATI ONAL, | NC.

DECI S| ON

JOYNER, J. May 2, 2007

In July, 2005, Plaintiff Koenig Engineering, Inc. conmenced
this action in the Court of Conmon Pl eas of Chester County under
t he Carmack Anendnent, 49 U.S. C. 814706, to recover the val ue of
two destroyed torque converters. The case was thereafter tinely
removed to this Court and heard by a Board of Arbitrators.
Fol |l owi ng appeal fromthe arbitrators’ decision and joi nder of
State Farm I nsurance Conpany as a party plaintiff, a non-jury
trial was held before the undersigned on Cctober 10, 2006. At
this time, the matter is ripe for disposition and we now nmake the
fol | ow ng:

Fi ndi ngs of Fact

1. Plaintiff Koenig Engineering, Inc. (“Koenig”) is a
Pennsyl vani a corporation with its principal place of business
| ocated at 410 Eagl evi ew Boul evard, Suite 104, Exton
Pennsyl vani a.

2. Defendant Central Transport International, Inc. (“CTI")



is a corporation organi zed and existing in accordance with the
|aws of Mchigan with a principal place of business |ocated at
1225 St ephens Road, Warren, M chigan.

3. Intervenor-Plaintiff State Farm | nsurance Conpany is an
II'linois corporation with a principal place of business |ocated
at One State Farm Pl aza, Bl oom ngton, Illinois.

4. On January 22, 2004, Koenig purchased two torque
converters fromTwin Disc, Inc. of Racine, Wsconsin for
$29, 672. 77 each.

5. Koenig retained TBB d obal Logistics, Inc. (“TBB’) as
its agent for the purpose of arranging the transport of the two
torque converters which it purchased fromTwin Disc, Inc. to an
entity known as L.B. Smth in Canp HIIl, Pennsylvania. TBB is a
third party | ogistics conpany which acts as an i ndependent
shi pping and transportation broker arranging for transportation
of cargo and freight on behalf of its custoners. Typically it is
TBB, as the agent of the custoner, that is listed on the bill of
| adi ng.

6. TBB then contacted CTI to arrange for the transport of
the two torque converters by notor carrier from Raci ne, Wsconsin
to Canmp Hill, Pennsylvani a.

7. At all tinmes relevant to this case, TBB and CTl were
parties to and acting in accordance with a Mdtor Transportation

Contract dated June 15, 2003. Paragraph 8 of that Contract



provides in relevant part that CTl, the Trucker,

“shall be liable to either TBB or the custoner or the
beneficial owner for the full actual loss or injury to
freight occurring while in the possession of or under the
control of Trucker in accordance with Section 14706 of the
Act. Unless specifically provided for in this Contract,
Trucker shall not have the right to limt its liability.

Al liability standards and burdens of proof are governed by
the common | aw applicable to carriers classified as “common
carriers.” Notw thstandi ng the above, maximumliability

shal | be $25.00 per pound per package, subject to a maxi num
liability of $150, 000 per occurrence.

8. Paragraph 9 of the Motor Transportation Contract
provides still further:

Trucker’s liability begins when it signs a bill of |ading or
recei pt and there is nothing further for TBB or its custoner
to do in tendering the freight to Trucker. Trucker’s conmon
carrier liability shall end when it receives a signed
delivery receipt fromthe proper nanmed consi gnee and not hi ng
remains to be done by Trucker to deliver the shipnent to the
consi gnee. \Wen a shipnent is refused by the consignee, or
Trucker is unable to deliver it for any reason, Trucker’s
liability as a warehouseman shall not begin until Trucker
has placed the shipnent in a public warehouse or inits
term nal or storage facility under reasonable security, and
TBB or its custonmer have been notified in witing of such

pl acenent and such notification has been received by TBB and
or its custoner.

9. CTl picked up the torque converters on the day of the
sale. Despite the standard, pre-printed | anguage of the bill of
| adi ng which provides that “[t]he property described below [is]
i n apparent good order, except as noted...,” there is nothing
noted anywhere on the bill of |ading which reflects any danages
to or other deficiencies in the torque converters at the tine

that CTl took possession of them



10. On January 29, 2004, a fire occurred at CTl's transport
termnal facility, located in Harrisburg, Pennsylvani a.

11. The torque converters, which were present in CTl’s
Harrisburg facility at the time of the January 29, 2004 fire were
so severely damaged that they had no sal vage val ue.

12. On February 2, 2004, Koenig filed a claimwith CTlI for
the | oss of the torque converters in the amount of $59, 345. 54,
whi ch Koenig represents is the value of the damaged property.

13. On April 19, 2004, CTl approved Koenig's claimin the
full amount, but subsequently determined that it was entitled to
credit the anmount of Koenig s claimagainst nonies owed to it by
TBB. In making this determ nation, CTlI did not know whet her any
of the nonies owed to it by TBB were attributable to freight
bills and/or transportation services for Koenig.

14. CTlI has produced no docunents which evince that it ever
gave a credit to the TBB account or otherw se reduced the anount
which it clainms TBB is indebted to it in the anmount of Koenig' s
claim

15. Due to the fire which occurred at CTl’s Harrisburg, PA
facility, CTl is unable to return the torque converters to Koenig
or to TBB in the condition in which it received them

16. To date, CTlI has yet to pay the sumclai ned to Koeni g,
despite Koenig' s repeated requests therefor.

17. State Farm | nsurance Conpany has paid Koenig $15, 000



for some of the damages to the torque converters pursuant to a

policy of insurance between them

Di scussi on

As noted above, the plaintiff brought suit under the Carnmack
Amendnent to the Interstate Commerce Act, 49 U . S.C. 814706, which
provides for liability of cormon carriers for damage to or |oss

of goods during shipnent. See, S & H Hardware & Supply Co. V.

Yel |l ow Transportation, Inc., 432 F.3d 550, 554 (3d G r. 2005),

citing 49 U S.C. 814706(a). Indeed, the Carmack Amendnent
provi des the exclusive renedy for damages and/or |oss of such
goods transported by interstate conmmon carrier and/or freight

forwarder.! Phoeni x Assurance Co. v. K Mart Corp., 977 F. Supp.

319, 324 (D. N.J. 1997); Mesta v. Allied Van Lines, 695 F. Supp.

63 (D. Mass. 1988). Specifically, Section 14706(a) states in
rel evant part:

(1) Motor carriers and freight forwarders.— A carrier

1 Under 49 U.S.C. §14706(a)(2),

“[a] freight forwarder is both the receiving and delivering carrier

VWen a freight forwarder provides service and uses a notor carrier
providing transportation subject to jurisdiction under subchapter | of
chapter 135 to receive property froma consignor, the notor carrier may
execute the bill of lading or shipping receipt for the freight forwarder
with its consent. Wth the consent of the freight forwarder, a notor
carrier may deliver property for a freight forwarder on the freight
forwarder’s bill of lading, freight bill, or shipping receipt to the
consignee naned in it, and receipt for the property nay be made on the
freight forwarder’s delivery receipt.

See Al so, Accu-Spec Electronic Services, Inc. v. Central Transport
International, 391 F. Supp.2d 367, 370 (WD.Pa. 2005)
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provi ding transportation or service subject to jurisdiction
shall issue a receipt or bill of lading for property it
receives for transportation under this part. That carrier
and any other carrier that delivers the property and is
providing transportation or service ... are liable to the
person entitled to recover under the receipt or bill of
lading. The liability inmposed under this paragraph is for
actual loss or injury to the property caused by (A) the
receiving carrier, (B) the delivering carrier, or (O
anot her carrier over whose line or route the property is
transported in the United States or froma place in the
United States to a place in an adjacent foreign country when
transported under a through bill of |ading and, except in
the case of a freight forwarder, applies to property
reconsi gned or diverted under a tariff under section 13702.
Failure to issue a receipt or bill of |ading does not affect
the liability of a carrier. A delivering carrier is deened
to be the carrier performng the line-haul transportation
nearest the destination but does not include a carrier
providing only a switching service at the destination.

To establish a prima facie case agai nst a carrier under the
Car mack Anendnent, a shipper nust prove (1) delivery of goods to
the initial carrier in good condition, (2) danage of the goods
before delivery to their final destination, and (3) anpbunt of the

damages. Paper Magic Goup v. J.B. Hunt Transport, Inc., 318

F.3d 458, 461 (3d Gr. 2003); Hans Express, Inc. v. Joseph Land &

Co., 506 F.Supp. 209, 214 (E.D.Pa. 1980). The burden then shifts
to the carrier to prove it was not negligent and the damage was
caused entirely by “act of God, the public eneny, the act of the
shi pper itself, public authority or the inherent vice or nature

of the goods.” Paper Mugic, supra, quoting Beta Spawn, Inc. v.

FEFE Transportation Services, Inc., 250 F.3d 218, 223 (3d Cr

2001) . Where the goods are open and visible to the carrier, a

plaintiff can rely solely on a bill of lading to establish the
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contents of the container. Mallory v. United Van Lines, Inc.,

Cv. A No. 02-Cv-7800, 2004 U S. Dist. LEXIS 7237 at *4(E.D. Pa.
April 6, 2004). \Were the goods are not visible for inspection,
a clean bill of lading is not sufficient evidence; instead, the
plaintiff nust present additional evidence, either direct or
circunstantial, in order to establish the initial contents and
condition of the cargo. Beta Spawn, 250 F.2d at 224; D anond

Transportation Goup, Inc. v. Enerald Logistics Solutions, Inc.,

Cv. A No. 05-3828, 2006 U.S. Dist. LEXIS 42918 at *16 (E.D. Pa.
June 22, 2006).

In this case and as the Defendant acknow edges, the
plaintiff has clearly denonstrated that the goods were damaged
before delivery to their final destination and that the anmount of
t he danages was $59, 345.54. However, in review ng and re-
reviewi ng the evidence and the record in this matter, we find
that the only evidence before us on the condition of the torque
converters is the standard, pre-printed | anguage on the bill of
| adi ng which declares that “[t]he property described below [is]

i n apparent good order, except as noted...,” Gven that there is
al so absolutely no evidence as to whether the torque converters
were open and visible to the carrier, we are forced to concl ude

that the plaintiff has failed to satisfy its burden of proving a



prinma facie case under the Carnmack Anmendnent.?

Concl usi ons of Law

1. This Court has jurisdiction over the subject matter and
the parties to this litigation pursuant to 49 U S.C. 814706(d).

2. Wile the Plaintiff has succeeded in denbnstrating two
of the three el enents necessary to maki ng out a cause of action
agai nst the Defendant for the loss of the two Torque Converters
which it purchased fromTw n Disc, Inc. on January 22, 2004, it
has failed to nake out a prina facie case under the Carnack
Amendnent by virtue of its failure to provide any evidence that
the torque converters were delivered to CTl in good condition.

3. Judgnent is properly entered in favor of the defendant
and against the plaintiff in no anmount.

An appropriate order foll ows.

2 Plaintiff submits that “there was no need to call at trial any
witnesses fromTwin Disc to testify as to the condition of the Torque
Converters when placed on CTl's truck...,” ostensibly because CTl had at one
time approved the claimfor paynment in the full amount and because it had
“never raised the condition of the Torque Converters as a defense in this
litigation.” (See, Footnote 1 to Plaintiff’s Proposed Findi ngs of Fact and
Concl usions of Law, filed 10/26/06). Plaintiff, however, has cited no
authority to support its argunment that the failure to raise this argument as
an affirmati ve defense operates to waive it nor has our independent research
reveal ed any such authority. See, e.q., Fed. R Civ.P. 8, 12(b). NMoreover, in
reviewi ng the Defendant’s answer, it is clear that the defendant denied the
avernent in paragraph 8 of the conplaint that “[a]t the time CTl took
possessi on of the Torque Converters, they were in an undamaged condition
responding that it |acked “sufficient know edge, information or belief to
admt or deny the allegations contained in this paragraph...,” and accordingly
denying “the avernents of this paragraph of the Conplaint and demand[i ng]
strict proof at time of trial.” 1In so doing, we find that CTl clearly placed
Koenig on notice that the matter of the condition of the torque converters
woul d be at issue at the trial of this case.

by
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KOENI G ENG NEERI NG, INC. and : CIVIL ACTI ON
STATE FARM | NSURANCE COVPANY

vs. . NO. 05- CV- 4957

CENTRAL TRANSPORT
| NTERNATI ONAL, | NC.

ORDER

AND NOW this 2nd day of May , 2007,
followng Non-Jury Trial in this matter on Cctober 10, 2006 and
for the reasons set forth above in the preceding Findings of Fact
and Conclusions of Law, it is hereby ORDERED that Judgnent is
hereby entered in favor of the Defendant, Central Transport
International, Inc. and against the Plaintiffs Koenig
Engi neering, Inc. and State Farm I nsurance Conpany on all of the
claims set forth in the Plaintiff’s Armended Conplaint and State

Farm s Intervenor Conplaint in no anount.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




