IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ST. PAUL FI RE & MARI NE | NSURANCE ) ClVIL ACTI ON
CO. , )

Plaintiff, : NO. 06- CV- 4565
V.
JAMES P. RHEIN,

Def endant .

MEMORANDUM AND ORDER

Joyner, J. April 24, 2007

Presently before the Court is Defendant’s Mtion to Dism ss
Plaintiff’s Declaratory Judgnent Conplaint for Lack of Subject
Matter Jurisdiction pursuant to Fed. R Gv. P. Rule 12(b)(1) (Doc.
No. 2).! For the reasons given bel ow, the Court deni es Defendant’s
Motion to Dism ss.

Backgr ound

Def endant, Janes P. Rhein (“Rhein” or “Defendant”), is a

police officer in the Falls Township Police Departnment (“FTPD’),

1 We note that Defendant filed this notion pursuant to Fed. R Cv. P
12(h)(3) (“Rule 12(h)”). This was inproper. Rule 12(h) sets forth the
def enses and objections that are waived if not properly asserted in a Rule 12
nmoti on or answer, as well as those defenses and objections that are not
wai vable. Rule 12(b), however, provides the seven enunerated defenses that
may be asserted by motion, including a notion to dism ss for |ack of subject
matter jurisdiction pursuant to Rule 12(b)(1) or inproper venue pursuant to
Rule 12(b)(3). See, e.qg., Wight & MIler, Federal Practice & Procedure, Vol
12B at 213, 282.

On a related note, although Defendant’s notion is arguably better
characterized as a 12(b)(3) notion to dism ss for inproper venue, rather than
a 12(b)(1) rotion to disnmiss for |lack of subject matter jurisdiction, the
Court omits any discussion as to which is the better procedural description
because it has no effect on the Court’s resolution of this notion.



Bucks County, Pennsylvania. Falls Townshi p maintains an i nsurance
policy with Plaintiff, St. Paul Fire & Marine Insurance Co. (“St.
Paul” or “Plaintiff”), which provides insurance coverage for the
FTPD vehicles, including uninsured and underinsured coverage.
Def endant seeks underinsured notorist (“U M) benefits under the
Falls Township policy as a result of an accident that occurred on
Novenber 3, 2001.

That day, Defendant was on-duty in Falls Township when he
stopped a car for speeding. Defendant pulled his police cruiser
behi nd t he of fendi ng vehicle, exited to check the driver’s |license,
regi stration, and was intending to issue a ticket. 1In the process
of getting information fromthe driver, the stopped vehicle began
to back up towards Defendant’s police cruiser. Defendant tried to
restrain the vehicle but his arm becane caught and he was dragged
along the road. The offending vehicle ramed his police cruiser,
and Defendant suffered injuries to his arm

Sone years later (in approximately June, 2006), Defendant
filed suit against the owner and operator of the offending vehicle
in the Bucks County Court of Conmon Pleas for the injuries he had
suffered as a result of the vehicle stop. “[That] civil suit was
resol ved am cably[, however,] when the insurance carrier for the
of fendi ng vehicle, Liberty Mutual, tendered their $50, 000. 00 bodily
injury policy limts on behalf of their insureds.” Defendant’s

Menor andum i n Support of the Mdtion to Dismss (“D. Meno.”) at 2.



Subsequently, Defendant filed a claim for U M coverage agai nst

Plaintiff and demanded arbitration pursuant to the terns of the

policy between Plaintiff and Falls Township. See 1d.; Exh. 1,

Letter from Christopher Brill to Plaintiff at 1 (requesting

arbitration to resolve all issues, including coverage and danages) .
Wth respect to arbitration, the policy provides:

Either we or any protected person can nake a witten
demand for arbitration if agreenent can’t be reached on:

. whet her that person is legally entitled to
col l ect damages fromthe owner or driver of an
underi nsured vehicle; or

. t he amount of damages.

If arbitration is demanded, each of us will choose
one arbitrator. These two arbitrators will choose a
third. If they can’t agree on a third arbitrator within

30 days, either arbitrator can request a judge or a court
in the state where the arbitration is to be held to
select a third. W and the protected person will each
pay our own expenses and share the expenses of the third
arbitrator equally.

Unl ess we both agree otherwise, arbitration will take

place in the county where the protected person |ives.

Local law wll apply to evidence and arbitration

pr ocedur es. A decision agreed to by tw of the

arbitrators will be binding.
Plaintiff’s Response to Defendant’s Mtion to Dismss, Exh. A
“lI nsurance Agreenent” at 5-6.

On Cctober 11, 2006, Plaintiff filed a declaratory judgnent
action in this Court challenging Defendant’s U M cl ai m and sought
a declaration that Defendant’s injuries were not covered by the

Fal | s Townshi p i nsurance policy. In response, Defendant filed this



Motion to Dismss pursuant to Rule 12(b)(1) <claimng that
arbitration is the designated forumfor resolution of this dispute
according to the specific provisions of the insurance policy.

The Di spute

Plaintiff argues that based on the | anguage of the arbitration
provi sion, issues concerning whether a claimis covered under the
i nsurance policy is not a matter designated for arbitration. See
Plaintiff’s Reply to Defendant’s Motion to Dismss (“P. Rep.”) at
2-3. Plaintiff avers that the arbitration provision only applies
to (1) fault, or (2) amount of danmages disputes and not coverage

di sputes. See, id., at 3 (citing Corley v. Infinity Leader Ins.

Co., Inc., 113 Fed. Appx. 478 (3d G r. 2004) (unpublished)).

In Corley, the plaintiff - Corley - was injured when she fel
of f the back of her husband’s notorcycle. See, id., at 479. She

filed a claim with Infinity for wuninsured notorist coverage

pursuant to a policy issued to her husband. Her husband’ s
i nsurance policy, however, listed only a 1969 Chevy truck, and not
a notorcycle as being covered. As a result, Infinity denied

Corley’s claimon the grounds that the notorcycle involved in the
accident was not covered by the policy issued to her husband
Corley insisted that she was covered by the policy and requested
arbitration to resolve the dispute. Infinity refused arbitration
which led to Corley filing suit in federal court. Infinity noved

to dismss the action pursuant to Fed. R Cv. P. 12(b)(6); the



district court granted its notion.

On appeal, Corley clainmed Infinity's refusal to arbitrate the
coverage dispute constituted bad faith. See, id., at 482. Under
the policy issued by Infinity, arbitrati on was not required unl ess
a di sagreenent arose as to “(1) whether the insured [was] legally
entitled to recover damages from an owner of an underinsured
vehicle, or (2) the anmount of danages.” See id. The Third Grcuit
held that the dispute fell outside the arbitration provision
because neither fault nor damages were at issue. Rat her, the
guestion was one of coverage under the insurance policy, which the
arbitration provision did not identify as an arbitrable issue. See,
id.

Based on the simlarity between the arbitration provisions in
Corley and this case, and the Third Crcuit’s analysis therein,
Plaintiff argues that the present coverage dispute should be
resolved by this Court, and not through arbitration. See, P. Rep.
at 2-3.

Def endant argues the issue raised in Plaintiff’'s declaratory
action is subject to arbitration according to the terns of the
i nsurance policy and applicable case law. See, D. Menp. at 3-4. In
support of his position, Defendant relies on the Pennsylvania

Suprene Court’s decision in Brennan v. Gen. Accident Fire & Life

Assurance Corp., 574 A 2d 580 (Pa. 1990), and a recent case from

this district, Wausau Ins. Co.., v. Liquori, 2006 U S. Dst. LEXIS




64392 (E.D. Pa., Septenber 7, 2006). Both cases involved coverage
di sputes arising out of clainms filed for underinsured notori st
benefits based on polices that had virtually identical arbitration
provisions. In Brennan the policy provides:

I f we and t he covered person di sagree whet her that person

islegally entitled to recover danages fromthe owners or

operator of an underinsured notor vehicle, or do not
agree as to the anount of damages, either party may nake

a witten demand for arbitration
Brennan, 574 A 2d at 582.
| n WAusau:

I f we and an “insured” disagree whether the “insured” is

legally entitled to recover danages from the owner or

driver of an “uni nsured notor vehicle” or do not agree as

to the amount of damages, either party may nmake a witten

demand for arbitration
Wausau, 2006 U.S. Dist. LEXI S 64392, at *3.

Def endant urges this Court to follow Brennan, where the
Pennsyl vani a Suprenme Court interpreted the arbitration provision
broadly and held there was “no limt to the jurisdiction of the
arbitrators over what issues may be submtted. . . .” 574 A 2d at
583. This conclusion was buttressed by the fact that the policy
stated el sewhere that all disputes between the insurance conpany
and the insured were subject to arbitration. See, id. Defendant
notes that the MWiusau court reached the same conclusion in
interpreting a virtually indistinguishable provision. That court,

citing to Brennan, found no | anguage in the arbitration cl ause t hat

would prohibit coverage issues from being resolved through



arbitration. See Wausau, 2006 U.S. Dist. LEXIS 64392, at *21-23.

Def endant concludes that the arbitration provision in the
Falls Township policy nost closely resenbles those analyzed in
Brennan and MWausau and, followng those cases, should be

interpreted to permt arbitration of the present coverage di spute.

St andard of Revi ew

According to Federal Rule of Cvil Procedure 12(b)(1), a court
must grant a notion to dismss if it lacks subject matter
jurisdiction over the case. Fed. R Cv. P. 12(b)(1). The party
claimng that jurisdiction is proper bears the burden of

establishing that jurisdiction exists. Kokkonen v. Guardian Life

Ins. Co. of Am, 511 U S. 375, 377, 128 L. Ed. 2d 391 (1994). In

ruling on a Rule 12(b)(1) notion, a district court may consider

evi dence that is outside the pleadings. Mkarova v. United States,

201 F. 3d 110, 113 (3d G r. 2000).

When eval uating a notion to dism ss, the court nust “accept as
true all allegations in the conplaint and all reasonabl e i nferences
that can be drawn therefrom and view them in the light nost

favorabl e to the nonnoving party.” Rocks v. Phil adel phia, 868 F. 2d

644, 645 (3d Gir. 1989).

Legal Analysis

I n Pennsyl vania, “[w] hen one party to an agreenment seeks to

enjoin the other fromproceeding to arbitration, judicial inquiry

7



is limted to the question of ‘(1) whether an agreement to
arbitrate was entered into and (2) whether the dispute comes within

the anbit of the arbitration provision.’”” Messa v. State FarmlIns.

Co., 641 A 2d 1167, 1168 (Pa. Super. 1994). CQur focus is on the
second question. In interpreting the |anguage of the Falls
Townshi p policy, the court nust “l ook to the words of the agreenent

in order to determne the parties’ intent.” State FarmMit. Auto.

Ins. Co. v. Coviello, 233 F.3d 710, 717 (3d Gr. 2000). “[We are

bound to give effect to clear and unanbi guous | anguage” and “are
not at liberty to rewite an insurance contract, or to construe
cl ear and unanbi guous | anguage to nean sonet hi ng ot her than what it

says.” 1d. (internal citations omtted).

Initially, this Court has sonme reservations whether the
arbitration provision in the Falls Township policy applies to the
Def endant’s claimfor U M benefits. The provision’s introductory
| anguage provides: “The Appraisal of Property D sputes section of
the General Rules is replaced by the following. But only for this
agreenent.” (lInsurance Agreenent at 5-6). This suggests that the
arbitration provision exists as a substitution for another policy
provision that deals exclusively with the appraisal of property

di sput es. ? Here, Defendant’s claim for U M benefits stens from

2Def endant i ncl uded two pages of the Falls Township insurance policy as
an attachnent to his Mdotion to Dismss. This excerpt did contain the
arbitration provision in question but failed to provide any reference to the
“Apprai sal of Property D sputes section” discussed therein.

8



personal injuries, not property damage. If the arbitration
provision is limted at the outset to property disputes,
Def endant’ s noti on coul d be deni ed outright as the provision has no
effect on his claim Wiile this question is worthy of
consideration, the Court’s decision to deny Defendant’s notion is
based on an alternative ground: the scope of the arbitration

provi si on.

As stated above, the arbitration provision in the Falls
Township policy allows each party to demand arbitration if
agreenent cannot be reached on: (1) whether the protected person
(the insured) is legally entitled to collect damages fromthe owner
or driver of an underinsured vehicle; or (2) the anbunt of damages.
(I'nsuring Agreenent at 5-6). In other words, there nust be a
di spute over Defendant’s |legal ability to coll ect damages fromthe

underinsured driver clainmed to have caused his injuries, or the

anount of those danmmges. The fornmer is a question of fault or
ltability and the latter one of anount, and the clause thus pre-

supposes that coverage is provided.

The dispute between Plaintiff and Defendant in this case
concerns neither fault nor anount of damages, but rather coverage.
The parties contest whet her Defendant at the tine of his injury was

engaged in the type of conduct covered by the township's policy.?

®pursuant to the policy, coverage is only available for bodily injury
under the U M benefits if Defendant’s injuries “arise out of the use of his
police cruiser.” Individuals protected under the policy nust be in a covered

9



Nei t her party questions Defendant’s ability to coll ect damages from
the underinsured notorist. Thus, coverage disputes clearly fal

outside the scope of the arbitration provision.

Surprisingly, in arguing this notion, neither party di scussed

the Third Circuit decision in State Farm Mutual Autonpbile I ns. Co.

v. Coviello, 233 F.3d 710 (3d G r. 2000), which the Court finds

persuasive. In Coviello, the Third Grcuit interpreted a simlar
arbitration provision to determ ne whether it enconpassed coverage

di sputes. 1d. at 711. The provision read:

Section |11 — Uninsured Mdtor Vehicle and
Underi nsured Mt or Vehicle Coverage

Deci ding Fault and Anobunt — Coverages U, U3, Wand
\B

Two questions nust be decided by agreenent between the
i nsured and us:

(1) Is the insured legally entitled to collect
conpensat ory damages fromthe owner or driver of an
uninsured notor vehicle or underinsured notor
vehi cl e; and

(2) If so, in what anount?

If there is no agreenent, these two questions shall be
decided by arbitration at the request of the insured or
us. The arbitrator’s decision shall be |limted to these
two questi ons.

auto. The policy further provides that “[i]n an auto includes on the auto,
getting in or out or off of it.” (Pl. Conpl. at 2).

10



Id. at 717. Despite Coviello' s argunents that the above
provi si on shoul d be broadly read to i ncl ude cover age di sput es,
the court held the provision was expressly limted to two
areas of disagreenent, i.e., fault and amount of damages. 1d.
at 718-19. In so holding, the court reversed the district
court order dismssing State Farmis declaratory judgnment

action. 1d. at 711.

While this Court acknow edges the differences between
the arbitration provision found in Coviello and the one in
this case, the purpose and effect of the provisions are the
same. Both limt the scope of arbitrationto only two issues:
fault and anount of damages. In crafting its arbitration

provision, St. Paul did not use the heading “Deciding Fault

and Amount,” nor did it include extra | anguage of exclusivity
as did State Farm(e.g., “If there is no agreenent, these two
questions shall be decided by arbitration. . . .”). Rather

St. Paul wuses nore general terns and sets off the two
arbitrable issues with bulletpoints. Neverthel ess, this
stylistic variation should not operate to deprive the Court of
jurisdiction in one setting yet grant it in another. Wat is
at issue here is the content of the two clauses, not the

formatting.

Accordingly for the foregoing reasons, the Court DEN ES

Defendant’s Motion to Di sm ss.

11



An appropriate order foll ows.

12



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ST. PAUL FIRE & MARI NE . CIVIL ACTI ON
| NSURANCE CO -
Vs, . NO. 06- CV- 4565

JAMES P. RHEIN

ORDER

AND NOW this 24th day of April, 2007, wupon
consideration of Defendants’ Mtion to Dismss Plaintiff’s
Conmpl ai nt for Lack of Subject Matter Jurisdiction pursuant to
Federal Rule of Civil Procedure 12(b)(1)(Doc. No. 2), and
Plaintiff’s response thereto (Doc. No. 8), it is hereby
ORDERED t hat the Mtion is DENI ED and Def endant is DI RECTED t o
file an Answer to Plaintiff’s Conplaint within twenty (20)

days of the entry date of this Oder.

BY THE COURT:

/[s/ J. Curtis Joyner
J. CURTIS JOYNER, J.
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