IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHI CAGO Tl TLE | NSURANCE CO. ) ClVIL ACTI ON
V.

LEXI NGTON & CONCORD SEARCH )
AND ABSTRACT, LLC, et al. ) NO. 06-2177

VEMORANDUM AND ORDER

McLaughlin, J. April 13, 2007

This case involves a dispute in the title insurance
i ndustry. The plaintiff, Chicago Title Insurance Co. (“Chicago
Title”), is a title insurance underwiter that issues policies of
title insurance to honeowners and | enders. Defendant Lexington &
Concord Search and Abstract, LLC (“Lexington”), is a former title
policy issuing agent for Chicago Title; defendant d enn Randal
(“Randal I ") was the principal and |icensed agent responsible for
Lexi ngt on; defendant Diane Smith (“Smth”), Randall’s nother, was
an enpl oyee of Lexington who becane involved in nmanagi ng the
conpany in 2004; and defendants Lexicon Property Services, Inc.
(“Lexicon”), and White Stone Search and Abstract, Inc. (“Wite
Stone”), are other title issuing agencies that had rel ati onshi ps
wi th Lexington, Randall, and Smth.

On January 30, 2003, Chicago Title and Lexington
entered into a contract under which Chicago Title appointed
Lexi ngton as a non-exclusive policy issuing agent in
Pennsyl vani a. The agreenent was anended on June 4, 2004, to

appoi nt Lexi ngton as a non-exclusive policy issuing agent for



Chicago Title in New Jersey. The plaintiff clainms that (i)

Lexi ngton has breached this agreenent, (ii) Lexington, Smth, and
Randal | have comm tted various intentional and unintentional
torts against Chicago Title, and (iii) Lexicon and Wite Stone
are |liable as the successors in interest to Lexington.

The plaintiff has noved for entry of a prelimnary injunction
agai nst defendants Lexington, Randall, Smth, and Lexicon. The
Court will grant the notion as to Lexington, Randall, and Lexicon

and deny it as to Smth.

PROCEDURAL HI STORY

The plaintiff filed its conplaint on May 23, 2006. In
the conplaint, the plaintiff alleged breach of contract, as well

as various intentional and unintentional tort clainms.® The
plaintiff further alleged that Lexicon and White Stone are |iable
to Chicago Title as successors in interest to Lexington and that
Smith and Randall are liable to Chicago Title as alter egos of
Lexi ngt on.

On the same day the conplaint was filed, the plaintiff
noved for entry of a tenporary restraining order and prelimnary
injunction. After lengthy negotiations, the parties agreed to

the entry of a stipulated order, which was entered by the Court

! The conpl aint included the follow ng clains: breach of

contract, breach of fiduciary duty, conversion, negligence,
unj ust enrichnent, conspiracy, fraud, negligent
m srepresentation, and tortious interference with contract.
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on June 28, 2006. Under the order, defendants Lexington,
Randal I, Smth, and Lexicon were required, anong other things, to
refrain fromtransferring any assets valued in excess of $5, 000
W thout prior notice to the Court and to Chicago Title for a
period of 180 days fromthe entry of the order. This prohibition
on the transfer of assets would renew automatically for
successi ve 180-day periods, unless any of the stipulating
def endants gave witten notice to counsel for Chicago Title and
to the Court of an intent to term nate the prohibition.
On Cctober 26, 2006, the stipulating defendants filed a notion to
vacate the stipulated order, and five days later, the court held
a hearing on the notion. At the hearing, Randall, Smth, and
Lexi ngt on proceeded pro se, and Lexicon was represented by
counsel. After the hearing, the Court denied the notion to
vacate but deenmed it an objection to the stipulated order’s
[imtation on the transfer of assets, which was scheduled to
expi re on Decenber 26, 2006

On Decenber 9, 2006, the plaintiff filed the present
nmotion for prelimnary injunction. In its notion, the plaintiff
asks the Court to continue the protections of the stipul ated
order, including its prohibition on selling, disposing, or
transferring assets in excess of $5,000. The stipulating

defendants filed their opposition on Decenber 26, 2006.



The Court held a hearing on the notion on January 9,
2007. After the hearing, the Court ordered the plaintiff to
submt additional |egal support for its notion with regard to
defendants Smith and Lexicon. The Court al so specified that the
stipulated order would remain in effect until the court decided
the notion. The plaintiff submtted its additional |egal support
on January 16, 2007. Upon receipt of the plaintiff’s subm ssion,
the Court afforded the stipulating defendants fourteen days to
respond. Pro se defendants Lexington, Randall, and Smith
submtted their response on January 26, 2007. Lexicon submtted
its response on February 6, 2007.

On March 7, 2007, the Court once again ordered the
plaintiff to submt additional |egal support for its notion with
regard to defendant Smth. The plaintiff submtted this
additional |egal support on March 19, 2007. On the sane day, the
Court received notices of appearance by counsel on behal f of
Randal I, Smth, and Lexington. Counsel for these defendants
i mredi ately requested an opportunity to file a response to the
plaintiff’s additional |egal support. The Court granted the
request. The defendants filed their response on March 29, 2007,
and the plaintiff filed its reply to this subm ssion on April 4,

2007.



1. FIND NGS OF FACT?

A The Parties

(1) Chicago Title is a title insurance underwiter
that issues policies of title insurance to homeowners and
| enders. To assist in the conduct of its business, Chicago Title
appoints limted, non-exclusive policy issuing agents pursuant to
the ternms and conditions of witten issuing agency agreenents.
Tschappat Aff. 7 3, 5.°

(2) Lexington is a forner title policy issuing agent
for Chicago Title. Opp. to Mot. for Prelim Inj. | 3.

(3) Randall is a licensed attorney and title agent.
He was the owner and president of both Lexington and Lexicon. He

was al so Lexington’s principal, and he was the |icensed agent

2 In making findings of fact, the Court has made no

determ nation as to whether the testinony of Eric Senders
(“Senders”) at the January 9, 2007, hearing should be believed or
di sbelieved. The Court is aware that his testinony directly
contradicts certain aspects of the testinony offered by Smth and
Randal | at that hearing. The Court does not believe that it nust
resolve this dispute at this stage of the litigation because (i)
Senders’ testinony, for the nost part, is not relevant to the
present notion, and (ii) Senders’ testinony relates nostly to
Randal |, who has agreed to have the injunction entered agai nst
hi m

3 The affidavit of Tinothy Tschappat is attached to the
plaintiff’s nmotion for prelimnary injunction as Exhibit D and
cited herein as “Tschappat Aff. ¢ _ .7



responsi ble for the conpany. Tr. at 8;% Qpp. to Mot. for Prelim
Inj. T 3.

(4) Smth, Randall’s nother, was a school psychol ogi st
for thirty years. She began working at Lexington on a part-tine
basis in February of 2004 and eventually began to work for the
conpany on a full-time basis in July of 2004. Tr. at 71; Opp. to
Mot. for Prelim Inj. § 3.

(5) Lexicon was incorporated by Randall in Novenber of
2005 and began operations in April of 2006. Lexicon' s stated
pur pose was to beconme a full-service real estate conpany that
could offer a wide variety of services, including real estate
br okerage, nortgage brokerage, property and casualty insurance
sales, title insurance issuance, and |limted transactional
attorney services. Despite this stated purpose, Lexicon has
engaged solely in services related to title insurance. Tr. at
50- 52, 60-64, 190.

(6) Wiite Stone is a nortgage brokerage/title
i nsurance conpany owned by Nabil Aaj (“Ajaj”) and Handi |brahim
(“I'brahinm), nortgage brokers wi th whom Randal | had becone
friendly. Randall worked as a title agent at White Stone from

February to April of 2006. Tr. at 192-95.
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B. The Agency Agreenent

(7) On January 30, 2003, Chicago Title and Lexington
entered into an agreenent (“Agency Agreenment”), which appointed
Lexi ngton as a non-exclusive policy issuing agent for Chicago
Title in Pennsylvania. Agency Agnt. | 1.°

(8) The Agency Agreenent was anended on June 4, 2004,
to appoi nt Lexington as a non-exclusive policy issuing agent for
Chicago Title in New Jersey. Agency Agnt. Anend. T 1.°

(9) Under paragraph four of the Agency Agreenent,

Lexi ngton was required to (i) process applications for title
insurance in a tinmely, prudent, and ethical fashion, and (ii)
supply qualified personnel for conducting business pursuant to
t he agreenent. Agency Agm ¢f 4.

(10) Al so under paragraph four of the Agency
Agreenment, when Lexington closed real estate transactions and
recei ved and di sbursed funds of others, Lexington was required to
(1) maintain separate from Lexi ngton’s personal or operating

accounts all funds received by Lexington fromany source in

° The Agency Agreenent is attached to the plaintiff’s

notion for prellnlnary injunction as Exhibit A and cited herein
as “Agency Agm. § __

° The June 4, 2004, amendnment to the Agency Agreenent is
attached to the plalntlff s nmotion for prelimnary |njunct|on as
Exhibit B and cited herein as “Agency Agnt. Amend. §
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connection with the transactions in which Chicago Title's

i nsurance was involved, (ii) disburse funds only for purposes
for which they were entrusted, (iii) maintain an escrow | edger
for each title insurance order involving fiduciary funds, which

| edger shall separately reflect the escrow activity for each
order, (iv) maintain a control account showi ng total fiduciary
liability for escrow bank account, and (v) reconcile nonthly the
control account and | edger records to the nonthly bank statenent.
Agency Agnt. T 4.

C. Lexington’s Tenure as a Title Policy Issuing Agent for
Chicago Title

1. Lexi ngton’s Personnel and Their Responsibilities

(11) Lexington began operations as a title policy
i ssuing agent for Chicago Title in February of 2003. At first,
Lexi ngt on was operated solely by Randall, who was closing two to
three real estate transactions per nonth. In July of 2003,
however, business increased to about ten closings per nonth. As
a solo practitioner, Randall was soon overwhel ned by the

i ncreased workload. Ex. 2 at 2.7

! A copy of a web |og response posted by Smith and

reviewed by Randall entitled “The True Lexi ngton and Concord
Story” was submitted by the plaintiff during the January 9, 2007,
hearing as Exhibit 2 and is cited herein as “"Ex. 2 at _ .~
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(12) Randall responded to the increased workl oad by
hiring additional enployees. Many of the enpl oyees who Randal
hired had little or no experience in the title insurance
industry. Randall therefore trained each enpl oyee hinself.

After training these enpl oyees, Randall entrusted several of them
to conduct closings by thenselves. Ex. 2 at 3.

(13) At first, Randall retained control over al
di sbursenents from Lexi ngton’s escrow account and produced al
closing settl enent sheets, known as HUD-1's, hinself. As the
busi ness continued to grow, however, Randall entrusted several of
hi s enpl oyees, known as cl osers, to nmake di sbursenents from
Lexi ngton’ s escrow account and to produce their own HUD-1's.
Randal | admts that this increased reliance on his closers
amounted to a | oss of control over the business. Ex. 2 at 3; Tr.
at 13, 18.

(14) In April of 2004, at the behest of Chicago Title,
Randal | hired Lisa Vetter (“Vetter”) as a reconciler. As a
reconciler, Vetter would review the escrow account to nmake sure
that the overall account was bal anced and that each tinme a real
estate transaction was closed, the cash inflows matched the cash
outflows. At the end of each nonth, Vetter reported that the
account was bal anced and provided Smth with a file that

contained the reconciliation information she had gathered. Smith



never reviewed these files. Tr. at 70-73; Ex. 2 at 3; Smth Dep.
at 68-70.
(15) In February of 2004, Smth began working at
Lexi ngton on a part-tine basis to help Randall cope with the
i ncreased workload. At first, Smth worked eveni ngs and
weekends, hel ping Randall with payroll software and accounts
payabl e. After seeing that Lexington was having severe probl ens
coping with the increased busi ness, however, Smth took a
sabbatical fromher job as a school psychol ogi st and went to work
at Lexington on a full-tine basis. By Novenber of 2004, Smith
had assuned responsibility for the day-to-day managenent of the
conpany. Qpp. to Mot. for Prelim Inj. T 3; Snmith Dep. at 80-81.8
(16) Smith's responsibilities included nanagi ng
enpl oyees, handling accounts payabl e, making bank deposits,
reviewing closed files to check for errors, overseeing the
operating account, reviewi ng the reports of the reconciler, and
nmovi ng noney from certain accounts into the escrow account and
back again as needed. From at |east June of 2004 until Lexington

ceased operations, Smth was authorized to sign on all Lexington

8 Excerpts fromSmth's deposition are attached to the

plaintiff’s notion for prelimnary injunction as Exhibit F and to
Smth's supplenmental brief in support of an order vacating the
stipulated order as Exhibit A Smth' s deposition is cited
herein as “Smth Dep. at ”
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accounts, including the escrow account. In Decenber of 2005,
Smth took over sol e managenent of Lexington’s escrow account.
Res. to Pl. Add’'l Br. in Supp. of Mdt. for Prelim Inj. at 2-4;
Smith Dep. at 33, 76-77; Ex. 1 No. 23;° Randall Dep. at 56.%°

(17) Smith knew that title insurance agents maintain
escrow accounts for the purpose of holding the funds of others in
trust until a real estate transaction closed, at which tine the
funds nmust be disbursed to the appropriate parties. Smth also
knew t hat escrow funds were segregated from other funds that

Lexi ngton received. Smth Dep. at 76-79, 84.

2. Problens with Lexington's Escrow Account

(18) In April of 2005, Vetter informed Lexington that
there were problens with the escrow account. Vetter was
subsequent|ly discharged. Ex. 2 at 3.

(19) Lexington hired a new reconciler in April of
2005. Upon review of the escrow account, the new reconciler
di scovered that when real estate transactions were closed, some

i ndi vidual s had been paid twi ce, paynents were made to fictitious

o A copy of Smith and Randall’s responses to

interrogatories was submtted by the plaintiff during the January
9, 2007, hearing and is cited herein as “Ex. 1 No.

10 Excerpts from Randal |’s deposition are attached to the
plaintiff’s supplemental menorandum of law in further support of
the notion of plaintiff for preI|n1nary injunction as Ex. B and
cited herein as “Randal | Dep. at
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conpani es, deposits were recorded that were never received, noney
t hat shoul d have been coll ected was not collected, required forns
were not signed, liens were not paid, payoffs were wong, and
checks were witten directly fromthe escrow account that were
not recorded on HUD-1's. These irregularities led to large
deficits in Lexington's escrow account. Tr. at 14-16.

(20) Over the next few nmonths, Smth | ooked through
each file, attenpting to discover where the discrepancies
occurred and what caused them As she discovered each
irregularity, she instructed her lawer to wite a letter to the
i ndi vi dual who received an erroneous paynent. The letter would
communi cate to the individual what had happened and what the
i ndi vi dual owed to Lexington. Sonme individuals returned the
erroneous paynents, but nost ignored the letters. Smth Dep. at
72-73.

(21) In July of 2005, Smth informed Chicago Title
that there were significant deficits in Lexington s escrow
account. Smth Dep. at 75; Ex. 2 at 3.

(22) In an attenpt to avoid default, Randall and Smith
began depositing their own personal funds into the escrow account
inlate 2005. At that tine, Randall deposited $75,000 into
Lexi ngton’s escrow account, and Snith deposited $163,000 into the

account . Ex. 2 at 3; Tr. at 203.
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(23) Also in late 2005, Smth began to transfer noney
from Lexi ngton’s escrow account to its operating account and back
again in an attenpt to neet the various obligations of the
conpany. Smth Dep. at 83.

(24) On February 9, 2006, Chicago Title dispatched a
teamto review Lexington’s records. This review continued until
February 10, 2006. On the day this review ended, Chicago Title
term nated the Agency Agreenment. Ex. 2 at 3.

(25) Once Chicago Title term nated the Agency
Agreenent, Lexington could no |onger do closings for Chicago
Title, and consequently, noney stopped flowi ng into Lexington’s
escrow account. Tr. at 69.

(26) In an attenpt to avoid default, Smth deposited
anot her $250, 000 of her personal assets into Lexington s escrow
account in March of 2006. The escrow account neverthel ess fel
into default soon after. Lexington’s accounts now have zero
bal ances. Ex. 2 at 3; Tr. at 17, 57.

(27) Because of shortfalls in the escrow accounts,
several checks witten by Lexington as part of real estate
settlenments have already been, or in the future will be,

di shonored. d ainms have therefore been brought or will be
brought against Chicago Title by prior | enders whose nortgages

were not satisfied as a result of the Lexington escrow account
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default. Chicago Title has already paid or is in the process of
payi ng approxi mately $500,000 in clains, and it expects to pay
much nore. Tschappat Aff. § 15; Mot. for Prelim Inj. at § 13.
(28) Since Lexington was shut down, Randall and Smth
have initiated nunmerous |l awsuits to recover noney that was
i nproperly disbursed fromthe conpany’s escrow account. Randal
and Smith have turned over to Chicago Title al nbst $100,000 in
damages awards that they have recovered as a result of these
suits. Qop. to Mot. for Prelim Inj. T 13(c).

D. Randall and Smith's Conti nued I nvolvenent in the Title
| nsurance | ndustry

1. The White Stone Period

(29) After Chicago Title term nated the Agency
Agreenent on February 10, 2006, Lexington lost its only
underwriter and consequently ceased operations. To earn a
living, Randall hel ped two nortgage brokers, Ajaj and | brahim
open their own title conpany, Wite Stone. By the tinme Randal
becane involved with White Stone, it had al ready obtained an
underwriter and was ready to begin operations. Randall therefore
sold all of Lexington’s used furniture and conputers to Wite
Stone for $5,000, installed Wite Stone’s software on the

conputers, and |launched Wiite Stone from Lexington’s office.
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Randal I worked under White Stone from February to April of 2006

Tr. at 192-95.

2. The Lexicon Period

(30) In Novenber of 2005, Randall incorporated
Lexi con. Randall is Lexicon’s sole shareholder. At the time of
its incorporation, Randall and Smth opened escrow and operating
accounts on behalf of Lexicon using funds that were w thdrawn
from Lexi ngton’s operating account. Tr. at 51, 198-99.

(31) Lexicon's stated purpose was to becone a full-
service real estate conpany that could offer a wide variety of
services, including real estate brokerage, nortgage brokerage,
property and casualty insurance sales, title insurance issuance,
and limted transactional attorney services. Tr. at 62, 190.

(32) Lexicon did not conduct any operations while
Lexi ngton was in existence. Once Lexington ceased operations,
Randal | i mredi ately started seeking an underwiter for Lexicon.
In April of 2006, Randall obtained an underwiter for Lexicon,
and Lexicon accordingly began operations. Tr. 193-195.

(33) When Lexicon began operations, the conpany’s
client base consisted of only those referral sources that had
previously referred business to Lexington. Lexicon also worked

out of Lexington's offices, had the sanme tel ephone nunber as
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Lexi ngton, and used Lexington’s old furniture and conmputers,

whi ch Lexicon received fromWite Stone free-of-charge. Smth’s
role at Lexicon was exactly the same as her role at Lexington,
and Lexicon’s other enployees were all former enpl oyees of
Lexington. Tr. at 52-57, 204, 208; Smith Dep. at 207.

(34) One of the reasons why Lexicon nmaintained
Lexi ngton’ s tel ephone nunber was to hel p those who had been
injured by the escrow deficits that occurred at Lexington. Wen
t hese aggrieved individuals called Lexicon, Smth would perform
work on Lexington files. Tr. at 205-06.

(35) Although Lexicon's stated purpose was to becone a
full-service real estate conpany, Lexicon’s operations consisted
solely of title insurance work. Tr. at 64.

(36) Sonetinme between April and June of 2006, Lexicon
served as the title agent for the attenpted sale of Smth s hone
on Wheat sheaf Lane. |In connection with the attenpted sal e, noney
that was earnmarked for the purchaser’s nortgage was transferred
by Assured Lending into Lexicon’s escrow account. On the day of
the closing, the purchaser did not produce a paynent of $48, 000
that was necessary to close the transaction, and the closing was
not conpleted. Smith neverthel ess caused Lexicon to disburse the

funds that were earmarked for the purchaser’s nortgage to the
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seller of a hone that Smith had previously purchased on
Meadow ark Lane. Tr. at 80-88.

(37) As aresult of Lexicon' s inproper disbursenment of
escrow funds in connection with the attenpted sale of Smth's
hone, Lexicon's title insurance underwiter termnated its
agreenent with the corporation and commenced a | awsuit.

Lexicon’s former underwiter has obtained a freeze on Lexicon's
assets, pending the resolution of its lawsuit. Lexicon’ s assets
consi st of approximtely $100,000 held in its escrow account.

Tr. at 98, 195-96.

E. The Stipul ated O der and Conduct Thereafter

(38) On June 28, 2006, upon agreenent between the
plaintiff and defendants Lexington, Randall, Smth, and Lexicon
(“Stipulating Defendants”), the Court entered a stipul ated order.
Under the order, defendants Lexington, Randall, Smth, and
Lexi con were required, anong other things, to refrain from
transferring any assets valued in excess of $5,000 w thout prior
notice to the Court and to Chicago Title for a period of 180 days
fromthe entry of the order. This prohibition on the transfer of
assets would renew automatically for successive 180-day peri ods,

unl ess any of the stipulating defendants gave witten notice to
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counsel for Chicago Title and to the Court of an intent to
term nate the prohibition. Stip. Oder.!

(39) In early Cctober of 2006, Smith |iquidated
$18, 000 of stocks in a brokerage account and used the proceeds to
pay various bill she had incurred. Smith did not notify the
Court or Chicago Title of this transaction. Tr. at 75-77; Smth

Dep. at 134-37.

[11. ANALYSI S

The plaintiff has noved for entry of a prelimnary
i njunction agai nst defendants Lexington, Randall, Smth, and
Lexi con based on its clainms of (i) breach of contract, (ii)
breach of fiduciary duty, (iii) conversion, (iv) negligence, (V)
unjust enrichment, and (vi) conspiracy. At the January 9, 2007,
hearing on the notion, Randall agreed to have the prelimnary
i njunction entered against him The Court will therefore address
the notion only insofar as it applies to Lexington, Smth, and
Lexicon. The Court will grant the notion with regard to
Lexi ngton and Lexicon, but it wll not grant the notion with

regard to Smth.

1 A copy of the June 28, 2006, stipulated order was
submtted by the plaintiff during the January 9, 2007, hearing as
Exhibit 9 and is cited herein as “Stip. Oder.”
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The standard for evaluating a notion for prelimnary
i njunction consists of a four-part inquiry: (i) whether the
nmovant has shown a reasonabl e probability of success on the
merits; (ii) whether the novant will be irreparably injured by
denial of the relief; (iii) whether granting prelimnary relief
wWill result in even greater harmto the nonnoving party; and (iv)
whet her granting the prelimnary relief will be in the public

interest. United States v. Bell, 414 F. 3d 474 (3d Cr. 2005).

The novant bears the burden of establishing every elenment inits

favor. See P.C. Yonkers, Inc. v. Celebrations the Party &

Seasonal Superstore, LLC, 428 F.3d 504, 508 (3d G r. 2005).

A. Reasonabl e Probability of Success on the Mrits

The Court finds that the plaintiff has denonstrated a
reasonabl e probability of success on the nerits of its breach of
contract clai magainst Lexington and its claimof successor
l[iability against Lexicon. The Court also finds that the
plaintiff has denonstrated a reasonabl e probability of success on
the nerits of its breach of fiduciary duty claimagainst Smth.
Because a reasonabl e probability of success on the nerits of the
above-nmentioned clainms is sufficient to support entry of the
proposed prelimnary injunction agai nst Lexington, Lexicon, and

Smth, the Court will not address the nerits of the plaintiff’s
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cl aims of conversion, negligence, unjust enrichnent, or

conspi racy.

1. Breach of Contract

a. Direct C aimAgainst Lexington

The plaintiff argues that Lexington breached the Agency
Agreenment by operating in a negligent and non-prof essi onal
manner. Lexington does not challenge the validity of the Agency
Agreenent. Lexington argues instead that it has not breached the
Agency Agreenment because it has expl ained the reasons for the
shortfalls in the escrow account and because | osses are no | onger
i ncreasing. The Court is not persuaded by Lexington s argunents.

Under Pennsylvania law, a plaintiff who all eges breach
of contract nust denonstrate (i) the existence of a contract,
including its essential ternms, (ii) a breach of a duty inposed by

the contract, and (iii) resultant damages. Ware v. Rodale Press,

Inc., 322 F.3d 218, 225 (3d Cr. 2003).

In the present case, Chicago Title has provided the
Agency Agreenent, which governed the relationship between Chicago
Title and Lexington. Under paragraph four of the Agency
Agreenent, Lexington was required to process applications for
title insurance in a tinmely, prudent, and ethical fashion.

Furt hernore, when Lexington received and di sbursed funds of

20



others in connection with real estate transaction closings, the
Agency Agreenent required Lexington to (i) maintain separate from
Lexi ngton’ s personal or operating accounts all funds received by
Lexi ngton from any source in connection with transactions in
whi ch Chicago Title' s insurance was involved, and (ii) disburse
funds only for purposes for which they were entrusted. Agency
Agnt. 1 4.

Despite these provisions, Lexington did not process
applications for title insurance in a tinmely, prudent, and
et hical fashion. Lexington's managenent admttedly | ost control
of the corporation as it began to grow at an accel erated rate.
Ex. 2 at 3. Wen receiving and di sbursing funds of others in
connection with closings, Lexington paid sone clients tw ce, nmade
paynments to fictitious conpanies, recorded deposits that were
never received, failed to collect noney that should have been
collected, failed to sign required forns, failed to pay |iens,
and made erroneous payoffs. Tr. at 14-16. Randall and Smth
al so admtted to comnmngling their personal funds with those of
others in Lexington’ s escrow account. Tr. at 16-17. As a result
of these breaches of the Agency Agreenent, Chicago Title has
already paid or is in the process of paying approxi mately
$500,000 in clainms, and it expects to pay nmuch nore. Tschappat

Aff. 9 15; Mot. for Prelim Inj. at T 13.
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The plaintiff has therefore denonstrated that it has a
reasonabl e probability of success on the nerits of its breach of

contract cl ai magai nst Lexington.

b. Successor Liability d ai m Agai nst Lexi con

The plaintiff argues that because the operations of
Lexi con were identical to the operations of Lexington, the Court
shoul d hol d Lexicon responsible for Lexington’s debts and
obligations under the de facto nerger doctrine. Lexicon responds
by arguing that the Court should follow the general rule that a
successor does not acquire the debts and liabilities of its
predecessor. The Court finds that the plaintiff has denonstrated
a reasonabl e probability of success on the nerits of this claim

Under Pennsylvania | aw, “when one conpany sells or
transfers all of its assets to another conpany, the purchasing or
recei ving conpany is not responsible for the debts and
liabilities of the selling conpany sinply because it acquired the

seller’s property.” Cont’l Ins. Co. v. Schneider, Inc., 873 A 2d

1286, 1291 (Pa. 2005). This general rule of non-liability can be
overconme, however, if (i) the purchaser expressly or inplicitly
agreed to assune liability, (ii) the transaction anmounted to a de
facto nerger, (iii) the purchasing corporation was nerely a

continuation of the selling corporation, (iv) the transaction was
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fraudulently entered into to escape liability, or (v) the
transfer was w thout adequate consideration and no provisions
were made for creditors of the selling corporation. See id.
Courts analyze the second and third exceptions -- “de facto

merger” and “nmere continuation” -- identically. Berg Chilling

Sys.. Inc. v. Hull Corp., 435 F.3d 455, 468 (3d Cir. 2006).

To determ ne whether a de facto nerger or a nere
continuation has occurred, courts consider four factors: (i)
continuity of ownership; (ii) cessation of ordinary business by,
and dissolution of, the predecessor as soon as practicable; (iii)
assunption by the successor of liabilities ordinarily necessary
for the uninterrupted continuation of business; and (iv)
continuity of managenment, personnel, physical |ocation, and

general business operation. Commonwealth v. lLavelle, 555 A 2d

218, 227 (Pa. Super. Ct. 1989). Al four factors need not be
present for a court to find that a de facto nerger has occurred.
1d.

The continuity-of-ownership factor hel ps courts
identify situations where sharehol ders of a corporation unfairly
attenpt to retain assets that have been artificially cleansed of

liability. Berg Chilling Sys., 435 F.3d at 469. Here, Randal

was the sole owner of both Lexington and Lexicon. Tr. at 8.
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This factor therefore weighs in favor of finding that a de facto
mer ger occurred.

The second factor, cessation of ordinary business by,
and di ssolution of, the predecessor, ensures that an essenti al
characteristic of a merger is present: survival of the successor
corporation and term nation of the predecessor corporation. See
id. at 470. The predecessor corporation need not actually
di ssol ve; reduction to an assetless shell is sufficient. See
Lavelle, 555 A 2d at 228. Here, Lexington ceased doi ng busi ness
i mredi ately after Chicago Title term nated the Agency Agreenent,
and al t hough Lexi ngton has not been dissolved, it has been
reduced to an assetless shell. Tr. at 17, 57, Ex. 2 at 3. This
factor therefore weighs in favor of finding that a de facto
mer ger occurred.

The third factor requires courts to exam ne whet her the
successor corporation assuned the liabilities of the predecessor
that are ordinarily necessary for the uninterrupted continuation

of normal business operations. Berg Chilling Sys., 435 F. 3d at

470. Here, Lexicon did not assune the liabilities of Lexington
nor did it continue operations in an uninterrupted nmanner.

Lexi con did not even begin operations until two nonths after
Lexi ngton was shut down. Tr. at 192-95. This factor therefore

wei ghs in favor of finding that a de facto nmerger did not occur.
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The fourth factor requires courts to determ ne whet her
t he successor corporation “continued the enterprise” of the
predecessor corporation. 1d. at 469. Courts acconplish this
task by exam ning whether there is a continuity of managenent,
per sonnel , physical |ocation, assets, and general business
operations between the two corporations. Id. Here, Randall was
the president and Smith managed t he day-to-day operations of both
Lexi ngton and Lexicon. All of Lexicon’s enployees were formner
enpl oyees of Lexington, and Lexicon operated out of Lexington's
previous office, using Lexington’ s old conputer equipnent and
office furniture. Lexicon even retained Lexington s tel ephone
nunmber. Al though Lexicon had a stated purpose of becom ng a
full-service real estate conpany, it engaged solely in title
i nsurance work, which was the exact same |line of business in
whi ch Lexi ngton had previously engaged. And finally, Lexicon’s
client base consisted of only those referral sources that had
previously referred business to Lexington. Tr. at 52-57, 204,
208; Smth Dep. at 207. This factor therefore weighs in favor of
finding that a de facto nmerger occurred.

Because three of the four factors weigh in favor of
finding that a de facto nmerger occurred between Lexi ngton and
Lexi con, the Court finds that the plaintiff has a reasonable

probability of success on the nerits of its successor liability
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cl ai m agai nst Lexicon. The single factor that wei ghs agai nst
finding that a de facto nmerger occurred -- assunption of the
liabilities ordinarily necessary for the uninterrupted
continuation of business -- is mtigated by the fact that Randal
woul d have continued operations as a title insurance agent in an
uni nterrupted fashion but for his inability to obtain an
underwriter for Lexicon immediately after Lexington ceased doi ng
business. Tr. at 193-95. |Indeed, although Lexicon did not
formally assunme the liabilities ordinarily necessary for the

uni nterrupted continuation of business, Smth has conceded that
one of the reasons for retaining Lexington' s tel ephone nunber was
totalk with and help prior clients of Lexington who were

aggri eved by Lexington's escrow shortfalls. Tr. at 205-06.

2. Breach of Fiduciary Duty

The plaintiff argues that Smith is liable for aiding
and abetting breach of fiduciary duty'? because she assi sted
Randal | in breaching certain fiduciary duties that he owed to
Chicago Title. Smth responds by arguing that she sinply

attenpted to rectify the problens that had devel oped with

12 Al though the plaintiff did not include a specific
al l egation of aiding and abetting breach of fiduciary duty inits
conmplaint, the plaintiff argues that this claimis included in
its allegation of breach of fiduciary duty. Because Smth does
not dispute this argunent, the Court will accept the plaintiff’s
contention for purposes of deciding the notion.
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Lexi ngton’s escrow account. The Court finds that the plaintiff
has denonstrated a reasonabl e probability of success on the
merits of this claim

a. Whet her the Pennsyl vani a Supreme Court Wuld

Recogni ze a C aimof Aiding and Abetting
Breach of Fiduciary Duty

As a threshold matter, Smth argues that the plaintiff
cannot succeed on its allegation of aiding and abetting breach of
fiduciary duty because the Pennsylvania Supreme Court has not yet
recogni zed such a claim

When t he Pennsyl vani a Suprene Court has not spoken on
an issue, a federal court sitting in diversity nust predict how

the state high court would rule. See Rolick v. Collins Pine Co.,

925 F.2d 661, 664 (3d Cir. 1991). In naking this prediction,
proper regard nust be given to the decisions of Pennsylvania's

| oner state courts. See id. (citing Wsniewski v. Johns-Manville

Corp., 759 F.2d 271, 273-74 (3d Cr. 1985) (“Although |ower state
court decisions are not controlling on an issue on which the

hi ghest court of the state has not spoken, federal courts nust
attribute significant weight to these decisions in the absence of
any indications that the highest state court would rule

ot herwi se.”)).
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Lower Pennsylvania state courts have concluded that the
Pennsyl vani a Suprene Court woul d recognize a claimfor aiding and

abetting breach of fiduciary duty. See, e.qg., Koken v.

St ei nberg, 825 A 2d 723, 731-33 (Pa. Commw. Ct. 2003). In Koken,
t he Commonweal th Court of Pennsylvania held that the plaintiff
had stated a claimfor aiding and abetting breach of fiduciary
duty where the defendant’s auditing and actuarial services

all egedly allowed the forner officers and directors of an

i nsolvent insurer to “loot” the conpany. See id. at 725, 731-33.
The court reached this decision after its exam nation of

Pennsyl vani a Suprene Court and Superior Court decisions convinced
the court that aiding and abetting breach of fiduciary duty, as
descri bed by section 876(b) of the Second Restatenent of Torts,
constituted a viable cause of action in Pennsylvania. See id. at
731. No state court has questioned this decision, and at | east

one lower court has followed it. See Lichtman v. Taufer, No.

005560, 2004 W. 1632574, at *8 (Pa. CG. Com PI. July 13, 2004).
The vast majority of district courts inthis Grcuit

have reached the same conclusion. See, e.q., Reis v. Barley,

Snyder, Senft & Cohen, LLC, No. 05-1651, 2007 WL 960046, at *11

(E.D. Pa. Mar. 30, 2007) (recognizing a claimof aiding and

abetting breach of fiduciary duty); see also Adena, Inc. v. Cohn,

162 F. Supp. 2d 351, 357-58 (E.D. Pa. 2001) (sane); see also
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Stone St. Serv., Inc. v. Daniels, No. 00-1904, 2000 W. 1909373,

at *3 (E.D. Pa. Dec. 29, 2000) (sane); see also Pierce v. Rosetta

Corp., No. 88-5873, 1992 W 165817, at *6-*9 (E.D. Pa. June 12,

1992) (sane); but see Flood v. Mkowski, No. 03-1803, 2004 W

1908221, at *36 (M D. Pa. Aug. 24, 2004) (refusing to recognize a
claimfor aiding and abetting breach of fiduciary duty but noting
that the Eastern District of Pennsylvania has uniformy
recogni zed such a claim.?®

After reviewing all relevant precedent, the Court is
persuaded that the Pennsyl vania Suprene Court woul d recogni ze the
tort of aiding and abetting breach of fiduciary duty. Prior to
Koken, where the Commonweal th Court of Pennsyl vani a expressly
recogni zed the cause of action, the Superior Court of
Pennsyl vani a has tw ce di scussed ai di ng and abetting under
section 876(b) of the Second Restatenent of Torts favorably. See

Kline v. Ball, 452 A 2d 727, 728-29 (Pa. Super. C. 1982); see

al so Burnside v. Abbott Lab., 505 A 2d 973, 982-83 (Pa. Super.

Ct. 1985). Furthernore, after Koken, at |east one |ower state

13 The Court could locate only two district court

opi nions, both fromthe Mddle District of Pennsylvania, that
refused to recognize a claimof aiding and abetting breach of
fiduciary duty, and neither of these opinions actually exam ned
Pennsyl vania state |aw to predict how the Pennsyl vani a Suprene
Court would rule. See Flood, 2004 W. 1908221, at *36; see also
Dani el Boone Area Sch. Dist. v. Lehman Bros., 187 F. Supp. 2d
400, 413 (M D. Pa. 2002).
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court has expressly recognized the tort. See Lichtnman, 2004 W

1632574, at *8. Having found no reason why the Pennsyl vani a
Suprene Court would rule otherwi se, the Court joins other courts
inthis district and finds that aiding and abetting breach of
fiduciary duty constitutes a viable cause of action in
Pennsyl vani a.

b. Whet her the Plaintiff Has Denponstrated a

Reasonabl e Probability of Success on the
Merits of its Aiding and Abetting O aim

Smith argues that even if a claimof aiding and
abetting breach of fiduciary duty exists in Pennsylvania, the
plaintiff has failed to satisfy the essential elenents of the
tort.

A claimof aiding and abetting breach of fiduciary duty
consists of three elenents: (i) a breach of a fiduciary duty
owed to another; (ii) know edge of the breach by the aider and
abettor; and (iii) substantial assistance or encouragenent by the
ai der and abettor in effecting that breach. Koken, 825 A 2d at
732 (citing Restatenent (Second) of Torts 8§ 876(b) (1979)).

Smth does not dispute the plaintiff’s argunent that
Randal | was a fiduciary of Chicago Title or that Randall breached
his fiduciary duties to Chicago Title by (i) failing to maintain

escrow funds separately fromoperating funds, and (ii) failing to
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ensure that escrow funds were disbursed only for the purposes for
whi ch these funds were entrusted to him Smth argues instead
that the plaintiff has failed to denonstrate Smith s know edge
of , and substantial participation in, Randall’s breaches of
fiduciary duty. The Court finds that the plaintiff has
denonstrated a reasonabl e probability of success on the nerits of
this claim

The plaintiff has submtted sufficient evidence to
denonstrate that Smth knew that Randall’s conduct anmounted to a
breach of fiduciary duty. At her deposition, Smth admtted
knowi ng that the escrow funds did not belong to Randall or to
Lexi ngton, but were instead held in trust for others, including
Chicago Title. Smith also testified that she knew that operating
funds were segregated fromescrow funds and that the separate
escrow account was mai ntained “[f]or the noney that isn't ours
that comes in to pay for a purchase or a refinance of a property.
We take the nmoney from usually froma wire froma |ender; we
then go to the closing and di sburse the noney.” Smth Dep. at
76. This evidence therefore indicates that Smth knew t hat
Randal | had breached his duties to the beneficiaries of the
escrow funds when he failed to maintain the funds separately from

operating funds and failed to ensure that these funds were
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di sbursed only for the purposes for which they were entrusted to
hi m

The plaintiff has also submtted sufficient evidence to
denonstrate that Smth substantially assisted Randall in
effecting his breach of fiduciary duty. Smth acknow edges that,
in an attenpt to “keep everything afloat,” she was the one who
actually transferred funds fromthe escrow account to the
operating account. Smth Dep. at 83. Smth al so acknow edges
that from Novenber of 2004 until Lexington ceased operations, she
was responsi ble for the day-to-day nmanagenent of the conpany.
Qop. to Mot. for Prelim Inj. T 3. As part of her duties, Smth
was required to review the reconciliation reports that cane back
fromthe reconcilers. Randall Dep. at 56. Despite this duty,
Smth never reviewed the reconciliation reports. Smth Dep. at
68- 69.

The Court accordingly finds that the plaintiff has
denonstrated a reasonabl e probability of success on the nerits of

its aiding and abetting fiduciary duty cl ai magainst Smth.

B. | rreparabl e Harm

The plaintiff argues that it wll suffer irreparable
harmif the protections of the stipulated order are not continued

because the funds available to satisfy a judgnent in this case
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will likely be dissipated. The defendants respond by argui ng
that the plaintiff will not suffer irreparabl e harm because they
possess errors and om ssions insurance policies and because the
plaintiff has an adequate renmedy at law. The Court finds that
the plaintiff has denonstrated that it will suffer irreparable
harm absent the continuation of the stipulated order’s
protections with regard to Lexington and Lexicon. The Court is
not persuaded, however, that continuation of the stipul ated order
with regard to defendant Smith is necessary to avoid such harm
To obtain injunctive relief, the plaintiff nust nake a
cl ear showing of “imrediate irreparable injury” or a “presently

exi sting actual threat.” Acierno v. New Castle County, 40 F.3d

645, 655 (3d Cir. 1994). As such, the plaintiff nust denonstrate
that, absent the issuance of a prelimnary injunction, the
plaintiff will suffer harmthat cannot be sufficiently redressed
followwng a trial on the matter. See id. at 653. In other
words, the prelimnary injunction nmust be the only way of

protecting the plaintiff fromharm |[Instant Air Freight Co. v.

CF. _Ar Freight, Inc., 882 F.2d 797, 801 (3d Gr. 1989).

The United States Court of Appeals for the Third
Circuit has recognized that in certain situations a district
court has the power to protect a future damages renedy through

i ssuance of a prelimnary injunction. Elliott v. Kiesewetter, 98
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F.3d 47, 57 (3d Gr. 1996) (citing Hoxworth v. Blinder, Robinson

& Co., Inc., 903 F.2d 186, 197 (3d Cr. 1990). As the court in

Hoxwort h expl ai ned, however, this type of injunction is not
appropriate in “run-of-the-m || danmages actions.” Hoxworth, 903
F.2d at 197. To obtain such relief, the plaintiff nust show not
only that it is likely to becone entitled to the encunbered funds
upon final judgnment, but also that without the prelimnary
injunction, the plaintiff wll probably be unable to recover
those funds. See id. The second Hoxworth requirenent is

essentially an irreparable harminquiry. Kiesewetter, 98 F. 3d at

57.

Appl ying these guidelines in Hoxworth, the court upheld
the district court’s finding that the plaintiff would suffer
irreparable harmif a prelimnary injunction encunbering the
assets of a securities dealer were not entered. 1d. at 206. The
court reasoned that such an injunction was appropriate because
the securities dealer’s financial and | egal problens, which
i ncl uded adm ni strative proceedings in twenty four jurisdictions,
were sufficient to render the corporation unlikely to be able to
satisfy a judgnent. 1d. at 206. Conversely, the court found
that entry of an injunction encunbering the assets of the
deal er’ s president was not necessary to avoid irreparable harmto

the plaintiff because there was no evidence that the president
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was consum ng, dissipating, or fraudulently conveying his assets.
See id.

Li kewi se, in Kiesewetter, the court held that “a party

seeki ng an asset freeze to preserve a noney judgnment nmay show
irreparable injury by showing that the freeze is necessary to
prevent the consunption, dissipation or fraudul ent conveyance of
the assets that the party pursuing the asset freeze seeks to

recover in the underlying litigation.” Kiesewetter, 98 F.3d at

58. The court was careful to note, however, that irreparable
harm did not exist in every case in which a judgnment would
probably go unsatisfied absent an injunction. 1d. at 58 n.8.
The court reasoned that such a rule would inproperly allow
plaintiffs to freeze a defendant’ s assets every tinme a plaintiff
sued for an anount greater than the defendant’s net worth. See
id.

In the present case, the plaintiff has satisfied the
i rreparable harm guidelines set forth in Hoxworth for entry of a
prelimnary injunction encunbering the assets of defendants
Lexi ngton and Lexicon. Lexington has ceased operations; it has a
zero balance in its accounts; and any noney that flows into the
corporation will imediately be subject to the clains of those

who were injured by the default of the corporation’s escrow

account. Tr. at 16-17, 57. Lexicon has simlarly ceased
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operations, and its only assets are currently encunbered by a
court order obtained by its underwiter. Tr. at 196-96. | ndeed,
al t hough both corporations possess errors and om ssions

i nsurance, the insurer has filed a declaratory judgnment action
that seeks to rescind both the Lexington and Lexicon insurance

policies. See Seneca Ins. Co. v. Lexington & Concord Search &

Abstract, No. 07-714 (E.D. Pa. filed Feb, 21, 2007).
The plaintiff has not, however, satisfied the
i rreparabl e harm guidelines set forth in Hoxworth for entry of a
prelimnary injunction encunbering the assets of defendant Smth.
According to the plaintiff, if the stipulated order is not
continued, Smth “wll seek to dissipate and encunber her assets
maki ng them unavail able to Chicago Title to satisfy its clains
agai nst her and the other defendants.” PlI. Second Add’'l Br. in
Supp. of Mdt. for Prelim Inj. at 8 The plaintiff substantiates
this contention by pointing out (i) Smth's alleged violation of
the stipulated order wherein she unilaterally |iquidated an
$18, 000 brokerage account to pay bills, and (ii) Smth's all eged
m suse of escrow funds held at Lexicon to purchase her new hone
on Meadow ark Lane. The Court is not persuaded by this argument.
Al though Smith’s |iquidation of the $18, 000 brokerage
account to pay bills is evidence that sone of Smth' s assets may

be di ssipated before this Court renders judgnent, the Court does
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not believe that this conduct rises to the |level of consum ng,
di ssipating, or fraudulently conveying assets that Hoxworth and

Ki esewetter indicated was necessary for a finding of irreparable

harm See Kiesewetter, 98 F.3d at 58. Smth s expenditure

represents only a small portion of her net worth, which consists
of $110, 000 of equity in a beach home, $90,000 of equity in a
vacation hone in the Poconos, $120,000 of equity in two

i nvestment properties, two personal hones of unknown val ue, and
various investnent accounts, including a retirenent account, of
unknown value. Smth Dep. at 211-13. Furthernore, the plaintiff
has submtted no evidence that Smith |iquidated this account in
order to avoid liability to the plaintiff or to otherw se nake
funds unavail able to satisfy a judgnment rendered on behalf of the
plaintiff.

The Court simlarly finds that Smth's all eged m suse
of escrow funds in connection with the purchase of her new hone
is insufficient to warrant entry of a prelimnary injunction
encunbering her assets. The defendant has submtted no evidence
that this conduct is likely to result in a dissipation of assets
that woul d otherwi se be available to satisfy a judgnent in this
case. The sinple allegation that Smth has engaged in activity
that may subject her to civil liability is not the type of

“presently existing actual threat” that courts | ook for when
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eval uati ng whether the plaintiff will suffer irreparable harm

absent entry of a prelimnary injunction. See Acierno, 40 F.3d

at 655.

| ndeed, contrary to the plaintiff’s argunent, Smth has
shown a willingness to help the plaintiff recover funds that
Chicago Title lost in connection with the default of Lexington’s
escrow account. Not only did Smith deposit over $400, 000 of her
personal assets into Lexington's escrow account in a failed
attenpt to prevent it fromdefaulting, but she has also initiated
numerous | awsuits in connection with events linked to Lexington's
escrow shortfalls. Tr. at 203; Ex. 2 at 3. These | awsuits have
resulted in a recovery of al nbst $100, 000, which Smith has turned

over to Chicago Title. Qpp. to Mot. for Prelim Inj. ¢ 13(c).*

C. Harm to t he Def endant s?®

I n deci ding whether injunctive relief is appropriate,

the court nust bal ance the hardships to the respective parties.

14 The Court has decided that the plaintiff has not
denonstrated irreparable harmas to Smith on the record before it
at the prelimnary injunction hearing. The Court has received
recently additional information fromthe plaintiff on this topic.
The plaintiff may file a new notion based on recently discl osed
information if it so desires.

15 Because the Court has deternmined that the plaintiff has
failed to denonstrate that it will suffer irreparable harmif the
stipulated order is not continued with respect to Smth, the
Court will limt its discussion of the final two el enents of the
prelimnary injunction inquiry to Lexington and Lexi con.
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Opticians Ass’n of Am v. Indep. Opticians of Am, 920 F.2d 187,

197 (3d GCr. 1990). The purpose behind this bal anci ng anal ysi s

is to ensure that the issuance of an injunction would not harm

t he defendants nore than a denial would harmthe plaintiff. [d.
Lexi ngt on and Lexi con have submtted no evidence and do

not argue that they will suffer harmif the Court continues the

protections of the stipulated order. The Court therefore finds

that the bal ance of equities favors Chicago Title.

D. The Public |Interest

The final consideration in the prelimnary injunction
anal ysis is whether the issuance of a prelimnary injunction

furthers the public interest. Pappan Enter., Inc. v. Hardee's

Food Sys., Inc., 143 F.3d 800, 807 (3d Gr. 1998). The United

States Court of Appeals for the Third Crcuit has noted that as a
practical matter, “if a plaintiff denonstrates both a |ikelihood
of success on the nerits and irreparable injury, it alnost always
will be the case that the public interest will favor the

plaintiff.” Am Tel. & Tel. Co. v. Wnback & Conserve Program

Inc., 42 F.3d 1421, 1427 n.8 (3d G r. 1994).
Lexi con argues that issuance of the prelimnary
i njunction woul d not serve the public interest because the

corporation’s assets are already encunbered by a court order.
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Lexi con supplies no law for this contention, and the Court is not
persuaded by the argunment. The Court finds instead that issuance

of the prelimnary injunction would not harmthe public interest.

E. Scope of the Injunction

Before issuing a prelimnary injunction encunbering the
assets of a defendant to protect a future noney judgnent, “the
court nmust make sonme attenpt reasonably to relate the val ue of
t he assets encunbered to the value of the expected judgnent.”
Hoxworth, 903 F.2d at 199. 1In the present case, the plaintiff
has denonstrated that it has suffered over $500,000 i n damages as
a result of deficits that devel oped in Lexington' s escrow
account. Tschappat Aff. § 15; Mot. for Prelim Inj. at | 13.

The conbi ned assets of Lexington and Lexi con anmount to
approxi mately $100,000. Tr. at 98, 195-96. The Court therefore
finds that the scope of the stipulated order, which would

encunber all of the defendants’ assets, is appropriate.

F. Bond Requi r enent

The applicant for a prelimnary injunction nust give
security “in such sumas the court deens proper, for the paynent
of such costs and damages as may be incurred or suffered by any
party who is found to have been wongfully enjoined or

restrained.” Fed. R Cv. P. 65(c) (2006). Although the anount
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of the bond is left to the discretion of the court, the posting
requi renent is not. Hoxworth, 903 F.2d at 210. Absent
circunstances where there is no risk of harmto the defendant,
failure to require a successful applicant to post a bond
constitutes reversible error. |d.

In the present case, the Court finds that the risk of
harmto the defendants by being wongfully enjoined is mninmal.
| ndeed, the Court is sinply continuing an order that was the
product of a voluntary agreenent anong the parties. The Court
will therefore require the plaintiff to post a bond in the anount
of $5,000 to conpensate the defendants for costs they may incur

if it is later determ ned that the injunction was inproperly

i ssued. *°
An appropriate order foll ows.
16 The Court did not receive argunments fromthe parties
regardi ng the anmount of the bond. |If any party w shes to

i ncrease or decrease the ampbunt of the bond, it is welcone to
seek to do so by notion
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHI CAGO Tl TLE | NSURANCE CO. ) ClVIL ACTI ON
V.

LEXI NGTON & CONCORD SEARCH )
AND ABSTRACT, LLC, et al. ) NO. 06-2177

ORDER

AND NOW this 13th day of April, 2007, upon
consideration of the plaintiff’s notion for prelimnary
injunction (Doc. No. 38), several briefs and letters in support
of and in opposition to the notion, and after several telephone
conferences and a hearing on the notion on January 9, 2007, IT IS
HEREBY ORDERED that for the reasons stated in a nenorandum of
t oday’ s date:

1. The plaintiff’s nmotion for prelimnary injunction
IS GRANTED I N PART and DENIED IN PART. To the extent the notion
seeks to have the June 28, 2006, stipulated order remain in
effect wwth respect to defendants Randal |, Lexington, and
Lexi con, the notion is GRANTED. To the extent the notion seeks
to have the June 28, 2006, stipulated order remain in effect with

respect to defendant Smith, the notion is DEN ED



2. On or before April 23, 2007, the plaintiff shal
post bond in the amount of $5,000.00, or the injunction will be
di ssolved. The stipulated order shall remain in effect with
regard to defendants Randall, Lexington, and Lexicon until Apri
23, 2007, or until the plaintiff has posted the bond, whichever
is earlier. At that tinme, the prelimnary injunction extending

the protections of the stipulated order will take effect.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




