INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MICHAEL H. LEE,
Plaintiff,
CIVIL ACTION NO. 06-5167

V.

MICHAEL J. ASTRUE,
Commissioner of the Social Security
Administration,

Defendant.!

MEMORANDUM & ORDER

Katz, SJ. April 12, 2007

Now before the court are "Plaintiff's Motion for Summary Judgment or,
in the Alternative, Plaintiff's Motion for Remand" (Document No. 10), and
Defendant's response thereto (Document No. 11). For the following reasons, the
court will deny Plaintiff's motions, affirm the Commissioner's decision, and enter
judgment in favor of Defendant and against Plaintiff.

. Summary of Facts
Plaintiff Michael H. Leeisa54 year old man with aninth-grade

education who worked for many years as atruck driver and highway maintenance

! On February 12, 2007, Michael J. Astrue succeeded Jo Anne B. Barnhart as the Commissioner
of the Socia Security Administration and therefore automatically replaced her as the defendant in
thisaction. See 42 U.S.C. 8 405(g) (2007); FeD. R. Civ. P. 25(d)(2).



worker. See Transcript of Record at 26, 42, 64. On May 13, 2004, Plaintiff
protectively filed concurrent applications for disability insurance benefits and
supplemental security income benefits (under Titles |1 and XV, respectively, of the
Social Security Act), alleging an onset date of April 6, 2004. Id. at 38, 88, 429.
Plaintiff's applications were initially denied on July 27, 2004, id. at 72, 433, and
Plaintiff timely filed a Request for Hearing on August 16, 2004. 1d. at 76. The
requested hearing was held on January 12, 2006 in Philadel phia, Pennsylvania, and
on February 24, 2006, the Honorable William J. Reddy — the Administrative Law
Judge ("ALJ") who presided over the hearing — found that Plaintiff was not disabled.
Id. at 16. Plaintiff then filed atimely Request for Review, which was denied by the
Appeas Council on August 4, 2006. 1d. at 9. This suit followed, seeking review of
the Commissioner's decision pursuant to 42 U.S.C. § 405(g).2

II. Standard of Review

In reviewing an administrative decision denying social security benefits,
the court must uphold any factual determination made by the ALJ that is supported

by "substantial evidence, even if [it] would have decided the factual inquiry

differently.” Hartranft v. Apfel, 181 F.3d 358, 360 (3d Cir. 1999) (citing 42 U.S.C. §

2 On October 31, the Appeals Council granted Plaintiff's request for an extension of timeto file
thisaction. Id. at 5.



405(g)). While substantial evidenceis "more than amere scintilla," it isnot "alarge

or significant amount of evidence." Piercev. Underwood, 487 U.S. 552, 565 (1988)

(internal citations and quotations omitted); see aso Richardson v. Perales, 402 U.S.

389, 401 (1971) (internal citation omitted). Rather, it is "such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion." Pierce, 487 U.S.
at 565. In addition to its substantial evidence review of an AL Js findings of fact, the
court retains plenary review over the ALJs application of legal principles.

Krysztoforski v. Chater, 55 F.3d 857, 858 (3d Cir. 1995). Thus, evenif the ALJs

decision is supported by substantial evidence, the court can overturn that decision if

it finds that it was based upon an incorrect legal standard. Friedberg v. Schweiker,

721 F.2d 445, 447 (3d Cir. 1983).

[11. Discussion

Plaintiff now moves the court to enter summary judgment in his favor,
or, in the alternative, to remand this action to the Commissioner for further
proceedings on the grounds that the AL J's opinion misapplies the governing law and
is not supported by substantial evidence. For the following reasons, the court will
deny Plaintiff's motions, affirm the Commissioner's decision, and enter judgment in
favor of Defendant and against Plaintiff.

A. Thelegal Standard in Social Security Disability Cases



To be considered "disabled" under the Social Security Act, aclaimant
must demonstrate his inability to engage in any substantial gainful activity because
of amedically determinable physical or mental impairment that is expected to result

in death or that has lasted or is expected to last for a continuous period of not less

than 12 months. 42 U.S.C. § 423(d)(2)(A) (2006); Stunkard v. Sec'y of Health &

Human Servs., 841 F.2d 57, 59 (3d Cir. 1988). In determining whether aclaimant is

disabled, the ALJ performs afive-step sequential analysis. 20 C.F.R. § 404.1520(a);

Ramirez v. Barnhart, 372 F.3d 546, 550-51 (3d Cir. 2004). The ALJ determines. (1)

whether the claimant is engaged in "substantial gainful activity;" (2) if not, whether
he suffers from a“severe impairment;” (3) if so, whether that impairment meets or
equals any of those listed in 20 C.F.R. Part 404, Subpart P Appendix 1; (4) if not,
whether, despite the severe impairment, the claimant still can do work he has donein
the past (i.e., “past relevant work”); and (5) if not, whether he can do other jobs that
exist in significant numbers in the national economy. Ramirez, 372 F.3d at 550-51.
If the ALJ makes an affirmative finding at steps one, four, or five, or a negative
finding at step two, the claimant isfound “not disabled;” if the ALJ makes an
affirmative finding at step three, or anegative finding at step five, the claimant is

found "disabled." 20 C.F.R. § 404.1520(b)—(f). See also Brown v. Y uckert, 482,

U.S. 137, 14042 (1987). The claimant carriesthe initial burden of demonstrating by



medical evidence that he is unable to return to his former occupation. Dobrowolsky

v. Califano, 606 F.2d 403, 406 (3d Cir. 1979). Once he has done so, the burden
shifts to the Commissioner to show the existence of substantial gainful employment
he could perform. Id.
B. The ALJ'sDecision

In this case, the ALJfound at step one that Plaintiff "has not engaged in
substantial gainful activity since his alleged onset date," see Transcript of Record at
20, at step two that Plaintiff suffers from a number of severe impairments - namely
"coronary artery disease, status post stent placements; insulin dependent diabetes
mellitus; chronic obstructive pulmonary disease, with chronic bronchitis; and
obesity,"? id. at 20-21, at step three that Plaintiff's impairments do not meet or equal
any of those listed in 20 C.F.R. Part 404, Subpart P Appendix 1, id. at 21-23, at step
four that Plaintiff "isrestricted to arange of light work" and therefore "is unable to
perform any of his past relevant work," id. at 26, 28, and at step five that, in light of
his residual functional capacity ("RFC"), Plaintiff "is capable of making a successful
adjustment to work which exists in significant numbers in the national and regional

economies’ (i.e., work as ahand packer or assembler). 1d. at 27. The ALJtherefore

% The ALJ aso found that Plaintiff's "concentration and anger problems," lower extremity
cellulitis, and sleep apnea were not severe impairments, largely because they had improved with
treatment. Id. at 21.



concluded that Plaintiff has not been "disabled" at any time since his alleged onset
date, and that he was not entitled to disability insurance benefits or supplemental
security income benefits. Id. at 29.
C. Plaintiff's Arguments
Plaintiff advances three arguments for granting his alternative motions

for summary judgment or remand. First, Plaintiff arguesthat the ALJerredin
finding, at step two, that hisintermittent explosive disorder ("IED"), depressive
disorder, and anxiety disorder are not "severe impairments.” Second, he argues that
the ALJ erred at step three by failing to obtain amedical expert's opinion asto
whether Listing 4.04(c) is met or equaled by the combined effects of his coronary
artery disease, obesity, lung disease, and diabetes mellitus. Third, he argues that the
ALJerred by refusing to accord controlling weight to his treating cardiologist's
opinion regarding hisresidual functional capacity ("RFC"). The court rgjects these
three arguments for the reasons set forth below.

1. TheALJ did not err in finding, at step two, that

Plaintiff's|ED, depressive disorder, and anxiety

disorder arenot " severeimpair ments."

The Third Circuit has summarized the law governing step two as

follows:



The burden placed on an applicant at step two is not an exacting one.
Although the regulatory language speaks in terms of "severity," the
Commissioner has clarified that an applicant need only demonstrate
something beyond a slight abnormality or a combination of slight
abnormalities which would have no more than aminimal effect on an
individual's ability to work. Any doubt as to whether this showing has
been made isto be resolved in favor of the applicant. In short, the step-
two inquiry is ade minimis screening device to dispose of groundless
clams.

McCreav. Commissioner of Social Security, 370 F.3d 357, 360 (3d Cir. 2004)

(internal citations and quotations omitted). "According to the Commissioner's
regulations, ‘an impairment [or combination of impairments] is not severeif it does
not significantly limit [the claimant's] physical [or mental] ability to do basic work

activities." Newell v. Comm'r of Soc. Sec., 347 F.3d 541, 546 (3d Cir. 2003)

(quoting 20 C.F.R. 88 404.1520(c), 404.1521(a)).

Although Plaintiff's burden at step two is not heavy, the court finds that
substantial evidence supports the ALJ's conclusion that Plaintiff's IED, depressive
disorder, and anxiety disorder are not "severe impairments.” See Transcript of
Record at 21. In particular, the ALJrelied on the original diagnosis of Plaintiff's
"[p]ossible intermittent explosive disorder” dated November 4, 2004, and approved
by Dr. Wayne Barber of the Philadel phiaVeterans Administration Medical Center
("PVAMC"). Id. at 315-20. The Global Assessment Functioning ("GAF") score

upon which this diagnosis rested was only 65, which, as the ALJ noted, "indicates



only mild impairment in social or occupational functioning." 1d. at 21 (citing the
DSM-1V —i.e., AMERICAN PSYCHIATRIC ASSOCIATION'S DIAGNOSTIC AND
STATISTICAL MANUAL OF MENTAL DISORDERS, REVISED 32 (4th ed. 1996)). The
ALJalso relied on evidence that Plaintiff's alleged disorders have improved much
with regular therapy and without medication. Id. at 21, 290. This assessment of the
evidence is consistent with the record as awhole,* so the court will uphold the ALJs
conclusion that Plaintiff's IED, depressive disorder, and anxiety disorder do not

significantly limit his physical or mental ability to do basic work activities and

* Seeid. at 25 (properly discrediting Dr. Wolman's December 8, 2004 letter, which said that
Plaintiff was and would continue to be unable to work because of depression and diabetes, on the
basis of hisinconsistent treatment notes and in accordance with 20 C.F.R. § 404.1527(d)(3)); id.
at 4849 (transcribing Plaintiff's hearing testimony that he still receives regular psychiatric
therapy at the PVAMC, that he is not taking any prescribed psychiatric medication, that he "[jJust
deal[s] with" his depression and anxiety, and that, with regard to his anger control, "I do alot
better than I've been doing"); id. at 381—91 (showing that Plaintiff complained about his anxiety
to his primary care physician only once in the year following his aleged onset date — a period
during which he visited the same primary care physician 17 times, and during which he never
mentioned his alleged IED or depression); id. at 315 (reporting regarding Plaintiff's original
November 4, 2004 diagnosis. "[n]o indication for pharmacotherapy at thistime"); id. at 334
(showing that Plaintiff denied having symptoms suggestive of a depressive or anxiety disorder at
his November 23, 2004 screening at the PVAMC sleep disorder clinic); id. at 311 (noting after
Plaintiff's November 24, 2004 follow-up visit that Plaintiff "is holding his own today,” that "[h]is
level of anger appears under control today," and that he was only mildly depressed); id. at 302
(noting at Plaintiff's December 8, 2004 therapy session that he was not currently on psychiatric
medication, but that he might seek a prescription for Ativan); id. at 294 (reporting at Plaintiff's
December 23, 2004 therapy session that Plaintiff "[n]otes anger has been in good control”); id. at
28990 (noting at Plaintiff's April 8, 2005 therapy session that Plaintiff "return[ed] to [treatment]
after 3 mos absence," that Plaintiff had not yet obtained psychiatric medication, and that his
anger was "in fairly good control with occ outburst™).

8



therefore are not severe impairments for purposes of step two.”> See Kirk v. Comm'r

of Soc. Sec., 177 Fed. Appx. 205, 207 (3d Cir. 2006) (reaching the same conclusion

where the claimant allegedly suffered from anxiety); D'Arrigo v. Barnhart, No. 05-

5394, 2006 WL 2520524, at *3—4 (E.D. Pa. Aug. 23, 2006) (same conclusion where

the claimant allegedly suffered from depression); Ellis v. Barnhart, No. 04-0363,

2005 WL 428570, at *2—-3 (E.D. Pa. Feb. 22, 2005) (same conclusion where the
claimant allegedly suffered from depression); Esposito, 2000 WL 218119, at *7
(same conclusion where the claimant allegedly suffered from anxiety and

depression); cf. Guyton v. Apfel, 20 F. Supp. 2d 156, 164-65 (D. Mass, 1998)

(outlining the steps the ALJ must follow, as he did in this case, to properly discount
Plaintiff's alleged mental impairments, including his IED).

2. TheALJ did not err at step three by failing to obtain
amedical expert'sopinion asto whether Listing 4.04(c)
Ismet or equaled by the combined effects of Plaintiff's
coronary artery disease, obesity, lung disease, and
diabetes mellitus.

> Even if Plaintiff were correct that the ALJ erred in finding his IED, depressive disorder, and
anxiety disorder to be non-severe impairments, "it would not warrant areversal of hisdecision
because the ALJ [found other severe impairments at step two] and proceeded with the sequential
anaysison the basis of al [of Plaintiff's] impairments,” both severe and non-severe. ESposito v.
Apfel, No. 99-771, 2000 WL 218119, at *7 (E.D. Pa. Feb. 24, 2000); see also Transcript of
Record at 24-25; 20 C.F.R. 88 404.1523, 416.923 (2007) (mandating this approach); Curry v.
Sullivan, 925 F.2d 1127, 1131 (9th Cir. 1990) (finding the ALJs alleged error harmless where it
was immateria to the outcome).



Courtsin thisdistrict have held that "[w]here the record asit exists at
the time of the administrative hearing fairly raises the question of whether a
claimant's impairment is equivalent to alisting, a medical expert should evaluate it."

Maniaci v. Apfel, 27 F. Supp. 2d 554, 557 (E.D. Pa. 1998); see also Schwartz v.

Halter, 134 F. Supp. 2d 640, 659 (E.D. Pa. 2001). Relying on these cases, Plaintiff
argues that the court should remand this case for the ALJ to hear and consider
medical expert testimony regarding whether Listing 4.04(c) is met or equaled by the
combined effects of Plaintiff's coronary artery disease, obesity, lung disease, and
diabetes mellitus. The court will not do this, because the record as it existed at the
time of the administrative hearing did not fairly raise the question of whether

Plaintiff's impairments met or equaled Listing 4.04(c). See, e.q., Lilly v. Barnhart,

No. 02-8322, 2004 WL 875545, at *4 (E.D. Pa. March 22, 2004).°

® The court does not question the validity of Maniaci and Schwartz, but other courts have done
s0. See Jones ex rel. Morrisv. Barnhart, 315 F.3d 974, 978—79 (8th Cir. 2003) (rejecting
Maniaci's rule); Field v. Barnhart, No. 05-100-P-S, 2006 WL 549305, at *2-4 (D. Me. March 6,
2006); Cordovi v. Barnhart, No. 04-3742, 2005 WL 3441222, at *3 (E.D. Pa. Dec. 14, 2005)
("An ALJ may, but is not required to obtain expert opinions regarding whether an impairment
meets or equals alisting."); Oakes v. Barnhart, 400 F. Supp. 2d 766, 774—78 (E.D. Pa. 2005)
("Section 404.906 and the comment and response in the Federal Register materials establish that
under the testing modifications an ALJis fully competent to make the disability determination
and is not required to consult amedical expert in the medical equivalency determination, but
rather should seek amedical consultation when appropriate.”); accord 20 C.F.R. 8§
416.927(f)(2)(iii) (2007).

10



Plaintiff is correct that the ALJ was required at step three to consider his
impairments individually and in combination to determine whether they matched or
equaled alisted impairment, see 20 C.F.R. § 404.1526 (2007), but he fails to mention
that he bears the burden of "present[ing] medical findings that show his or her
impairment matches alisting or is equal in severity to alisted impairment." Burnett

v. Comm'r of Soc. Sec. Admin., 220 F.3d 112, 120 n.2 (3d Cir. 2000) (citing

Williams v. Sullivan, 970 F.2d 1178, 1186 (3d Cir. 1992)). More importantly, he

aso failsto mention that, because matching or equaling alisting at step three results
in an automatic finding of disability, the listings are strictly construed against
clamants:

For a claimant to show that his impairment matches alisting, it must
meet all of the specified medical criteria. Animpairment that manifests
only some of those criteria, no matter how severely, does not qualify.
For a claimant to qualify for benefits by showing that his unlisted
impairment, or combination of impairments, is"equivalent” to alisted
Impairment, he must present medical findings equal in severity to all the
criteriafor the one most similar listed impairment. A claimant cannot
qualify for benefits under the "equivalence" step by showing that the
overall functional impact of his unlisted impairment or combination of
Impairmentsis as severe asthat of alisted impairment. The Secretary
explicitly has set the medical criteria defining the listed impairments at a
higher level of severity than the statutory standard. The listings define
Impairments that would prevent an adult, regardless of his age,
education, or work experience, from performing any gainful activity, not
just "substantial gainful activity."

11



Sullivan v. Zebley, 493 U.S. 521, 530-32 (1990) (internal citations, quotations, and

footnotes omitted) (emphases in original); accord 20 C.F.R. § 404.1525(d) (2007).
Finally, it is significant that the Third Circuit has rejected the argument "that only a
physician designated by the Commissioner can decide the question of medical
equivalency" on the ground that "[t]he ultimate decision concerning the disability of

aclaimant is reserved for the Commissioner." Knepp v. Apfel, 204 F.3d 78, 85 (3d

Cir. 2000).

Substantial evidence supports the ALJs conclusion that Plaintiff's
impairments, either alone or in combination, do not match or equal Listing 4.04(c) or
any other listing. Listing 4.04(c) reads as follows:

Ischemic heart disease, with symptoms, due to myocardial ischemia, as
described in 4.00E3-4.00E7, while on aregimen of prescribed treatment
(see 4.00B3 if thereis no regimen of prescribed treatment), with one of
the following:

(c) Coronary artery disease, demonstrated by angiography
(obtained independent of Social Security disability
evaluation) or other appropriate medically acceptable
Imaging, and in the absence of atimely exercise tolerance
test or atimely normal drug-induced stresstest, an MC,
preferably one experienced in the care of patients with
cardiovascular disease, has concluded that performance of
exercise tolerance testing would present a significant risk to
the individual, with both (1) and (2):
(1) Angiographic evidence showing:
(a@) 50 percent or more narrowing of a nonbypassed |eft
main coronary artery; or

12



(b) 70 percent or more narrowing of another nonbypassed
coronary artery; or
(c) 50 percent or more narrowing involving along (greater
than 1 cm) segment of a nonbypassed coronary artery; or
(d) 50 percent or more narrowing of at least two
nonbypassed coronary arteries; or
(e) 70 percent or more narrowing of a bypass graft vessdl;
and

(2) resulting in very serious limitationsin the

ability to independently initiate, sustain, or

complete activities of daily living.

(emphases added). The court has scrutinized the record in this case and found no
evidence that would satisfy any of the prongs of subsection (c)(1). The court
therefore holds that substantial evidence supports the ALJ's conclusion that Plaintiff
does not satisfy the requirements of Listing 4.04(c), see Transcript of Record at 22,
and that Plaintiff has not met his burden of presenting medical findings that show his

impairments match or equal Listing 4.04(c). See Sullivan v. Zebley, 493 U.S. at

530-32; Burnett, 220 F.3d at 120 n.2; see also Reasor v. Barnhart, No. 2:05cv00061,

2006 WL 3327604, at *5-7 (W.D. Va. Nov. 16, 2006) (reaching the same conclusion

on similar facts).’

" The same is true with regard to Listings 9.08 (Diabetes Mellitus) and 3.02 (Chronic Pulmonary
Insufficiency), which the ALJ discussed at length in his opinion. See Transcript of Record at 21-
23. Thereissimply no evidence in the record that Plaintiff satisfies any of the requirements for
these listings, so the court holds that Plaintiff has not met his burden of establishing disability
under Listings 9.08 or 3.02, and that substantial evidence supports the ALJ's conclusion that
Plaintiff's impairments do not match or equal these listings. See Sullivan v. Zebley, 493 U.S. at
530-32; Burnett, 220 F.3d at 120 n.2; see d'so Melvin v. Comm'r of Soc. Sec., No. 05-4400,
(continued...)

13



Althoughitislogically acloser question whether the court must remand

this case under Maniaci and Schwartz for the ALJ to hear and consider medical

expert testimony regarding whether Listing 4.04(c) is met or equaled by the
combined effects of Plaintiff's coronary artery disease, obesity, lung disease, and
diabetes mellitus, the court will not remand this case, because the record does not
fairly raise the question of whether Plaintiff's impairments match or equal Listing

4.04(c). See, e.q., Lilly, 2004 WL 875545, at *4. The ALJ properly considered the

"additional and cumulative effects’ of Plaintiff's obesity, Transcript of Record at 21;

see also Caballero v. Barnhart, No. 02-7402, 2003 WL 22594256, at *6—7 (E.D. Pa

Sept. 29, 2003) (noting that the ALJ must do so), as well as the combined effects of
Plaintiff's coronary artery disease, obesity, lung disease, and diabetes mellitus. See
Jones, 364 F.3d at 503; Transcript of Record at 21-23. Moreover, given the utter
lack of evidence showing that Plaintiff even comes close to matching or equaling
Listings 4.04(c), 9.08, or 3.02, the court "disagreg[s] with [Plaintiff] that the mere
fact that [he] ha]s] moderate restrictionsin all three areas shows that [he] equal[s]

[Listing 4.04(c)] as having moderate restrictions in three areas is not necessarily

(-..continued)

2007 WL 625580, at *2 (3d Cir. Feb. 28, 2007) (discussing Listing 9.08); Jones v. Barnhart, 364
F.3d 501, 503-05 (3d Cir. 2004) (discussing Listing 3.02); Oakes, 400 F. Supp. 2d at 778-79
(discussing Listing 9.08); Forson v. Comm'r of the Soc. Sec. Admin., 258 F. Supp. 2d 1237,
1247 (D. Kan. 2003) (discussing Listing 3.02); Spradlin v. Sec'y of Health & Human Servs., 857
F. Supp. 1215, 1216-17 (S.D. Ohio 1993) (discussing Listing 3.02).

14



equal in severity to having a marked restriction in one area.” Cordovi, 2005 WL
3441222, at * 3.

In sum, the court will uphold the AL Js determinations at step three,
because substantial evidence supports the ALJs conclusion that Plaintiff has not met
his burden of presenting medical findings that show that his impairments match or
equal alisting, and because the record did not fairly raise the question of whether
Plaintiff's impairments met or equaled Listing 4.04(c).

3. The ALJ did not err by refusingto accord
controlling weight to Plaintiff's treating cardiologist's
opinion regarding his RFC.

Plaintiff's treating cardiologist, Dr. Eisen, opined on May 28, 2004 that
Plaintiff was limited to arestricted range of sedentary work.®® See Transcript of

Record at 243-44. The ALJ, however, did not give this assessment controlling

weight, despite conceding that Dr. Eisen was a "treating source," and instead

8 "Sedentary work involves lifting no more than 10 pounds at atime and occasionally lifting or
carrying articles like docket files, ledgers, and small tools. Although a sedentary job is defined as
one which involves sitting, a certain amount of walking and standing is often necessary in
carrying out job duties. Jobs are sedentary if walking and standing are required occasionally and
other sedentary criteriaare met." 20 C.F.R. § 404.1567(a) (2007).

° To be more precise, Plaintiff's treating cardiologist, Dr. Eisen, opined on May 28, 2004 that
Plaintiff had the RFC to occasionally lift and carry up to 10 pounds, stand and walk for less than
one hour in an 8-hour day, sit for 8 hours "with alternating sit/stand at his[] option," and
occasionally bend and climb stairs, but added that he should never kneel, stoop, crouch, or
balance. Transcript of Record at 243-44. According to Dr. Eisen, Plaintiff also should avoid
pushing and pulling, aswell as poor ventilation, heights, moving machinery, vibration,
temperature extremes, chemicals, wetness, dust, noise, fumes, odors, gases, and humidity. Id.

15



concluded that Plaintiff "has the residual functional capacity to perform a significant
range of light work."'° |d. at 25, 28. Plaintiff argues that the ALJ erred in this
regard; the court disagrees.

"Where a treating source's opinion on the nature and severity of a
claimant's impairment is ‘well-supported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substantial
evidencein [the claimant's] case record," it will be given ‘controlling weight."™

Fargnoli v. Massanari, 247 F.3d 34, 43 (3d Cir. 2001) (quoting 20 C.F.R. §

404.1527(d)(2)). The Third Circuit has expounded this principle as follows:

Where, as here, the opinion of atreating physician conflicts with that of
anon-treating, non-examining physician, the ALJ may choose whom to
credit but cannot reject evidence for no reason or for the wrong reason.
The ALJ must consider the medical findings that support atreating
physician's opinion that the claimant is disabled. In choosing to reject
the treating physician's assessment, an ALJ may not make speculative
inferences from medical reports and may reject atreating physician's
opinion outright only on the basis of contradictory medical evidence and
not due to hisor her own credibility judgments, speculation or lay
opinion.

10| jght work involves lifting no more than 20 pounds at atime with frequent lifting or carrying
of objects weighing up to 10 pounds. Even though the weight lifted may be very little, ajobisin
this category when it requires a good deal of walking or standing, or when it involves sitting most
of the time with some pushing and pulling of arm or leg controls. To be considered capabl e of
performing afull or wide range of light work, you must have the ability to do substantially all of
these activities. If someone can do light work, we determine that he or she can aso do sedentary
work, unless there are additional limiting factors such asloss of fine dexterity or inability to sit
for long periods of time." 20 C.F.R. § 404.1567(b) (2007).

16



Moralesv. Apfel, 225 F.3d 310, 317 (3d Cir. 2000) (internal citations and quotations

omitted). Where atreating physician's opinion is not given controlling weight, the
court considers the following factors in determining what weight to give to the
opinion: (1) the length of the treatment relationship and the frequency of
examination, (2) the nature and extent of the treatment relationship, (3) the opinion's
supportability, (4) its consistency, (5) whether the physician specializesin thefield
covered by the opinion, and (6) any other factors which tend to support or contradict
the opinion. 20 C.F.R. § 404.1527(d) (2007).

In rejecting the May 28, 2004 opinion of Plaintiff's treating cardiologist,
Dr. Eisen, under thisrule, the ALJrelied on two pieces of evidence: (1) the non-
examining expert opinion of the state agency medical consultant, dated July 13, 2004
that Plaintiff "can do less than the full range of light work,"** Transcript of Record at

25, and (2) Dr. Eisen'sinconsistent assessment of Plaintiff's physical conditionin a

! To be more precise, the state agency medical consultant opined that Plaintiff had the RFC to
occasionally lift and/or carry 20 pounds, frequently lift and/or carry 10 pounds, stand and/or walk
(with normal breaks) for about 6 hoursin an 8-hour workday, sit (with normal breaks) for about
6 hoursin an 8-hour workday, push and/or pull as much as he can lift and/or carry, occasionally
crawl, balance, and climb stairs (but not ladders, rope, or scaffolds), frequently stoop, kneel, and
crouch, and work without manipulative, visual, or communicative limitations. See Transcript of
Record at 247-50. The consultant also indicated that Plaintiff should avoid concentrated
exposure to extreme cold, extreme heat, humidity, fumes, odors, dusts, gases, poor ventilation,
and hazards such as machinery and heights. 1d. at 250. When asked to explain the discrepancy
between his findings and Plaintiff's alleged symptoms, the consultant wrote that Plaintiff was
only "partially credible." Id. at 251. When asked to explain the discrepancy between his findings
and Dr. Eisen's May 28, 2004 assessment, the consultant wrote that Dr. Eisen's assessment was
"not fully consistent w/ evidence provided." 1d. at 252.

17



June 14, 2004 one-page | etter to Plaintiff's primary care physician.* |Id. at 404.
Together, this evidence amply justifies the ALJs decision to give Dr. Eisen's May

28, 2004 opinion "little weight."** See, e.q., Plummer v. Apfel, 186 F.3d 422,

430-31 (3d Cir. 1999) (relying on an inconsistent report to discredit atreating

physician's opinion); Jonesv. Sullivan, 954 F.2d 125, 128-29 (3d Cir. 1991); Wright

v. Sullivan, 900 F.2d 675, 683 (3d Cir. 1990); Allen v. Bowen, 881 F.2d 37, 41 (3d
Cir. 1989) ("[W]here areport of atreating physician conflicts with that of a

consulting physician, the ALJ must explain on the record the reasons for rgjecting the

12 The ALJ found particularly significant the following statementsin thisletter: ". ... [Plaintiff]
feelsvery well. Hiscellulitis hasimproved dramatically with local care and he is staying off his
feet. ... Overdl, heisdoing very well at the present time. We will continue his present therapy
and | will remain in touch with you regarding hiscare. . . ." Transcript of Record at 404.

3 The factors listed in 20 C.F.R. § 404.1527(d) also support the ALJ on this point. With respect
to the first factor — the length of the treatment rel ationship and the frequency of examination —
the record shows that the treatment relationship lasted |ess than 9 months (from November 2003
until August 2004) and generated only 4 treatment notes from Dr. Eisen to Plaintiff's primary
care physician. See Transcript of Record at 22, 404-07. With respect to the second factor — the
nature and extent of the treatment relationship — the record shows that Dr. Eisen treated Plaintiff
only when his symptoms became severe enough to require surgery. Seeid. (showing three
surgeries—in November 2003, April 2004, and July 2004 — but only four treatment notes over
that same period). With respect to the third and fourth factors — the opinion's supportability and
consistency — the state agency medical consultant criticized its supportability, and the ALJ noted
inconsistencies. Seeid. at 24-25, 246-53, 404. With respect to the fifth and sixth factors,
although Dr. Eisen isacardiologist opining within his area of expertise, Plaintiff's lack of
credibility undermined his ability to accurately assess Plaintiff's RFC. Seeid. at 24, 251-52.
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opinion of the treating physician."); Newhouse v. Heckler, 753 F.2d 283, 285-86 (3d

Cir. 1985); Santiago v. Barnhart, 367 F. Supp. 2d 728, 736 (E.D. Pa. 2005).%

The court will uphold the ALJsfindings of fact regarding Plaintiff's
RFC, because the ALJ did not err in refusing to give Dr. Eisen's May 28, 2004
opinion controlling weight, and because the AL J's assessment of Plaintiff's RFC is

otherwise supported by substantial evidence.

1t issignificant that Dr. Eisen's May 28, 2004 opinion comprises a two-page form that required
him only to check boxes and briefly to fill in blanks. The Third Circuit has made it clear that
such form reports are "weak evidence at best," and that where, as here, "these so-called reports
are unaccompanied by thorough written reports, their reliability is suspect.” Mason v. Shalala,
994 F.2d 1058, 1065 (3d Cir. 1993); see also Brewster v. Heckler, 786 F.2d 581, 585 (3d Cir.
1986); Colavito v. Apfel, 75 F. Supp. 2d 385, 388-89 (E.D. Pa. 1999).

> In determining Plaintiff's RFC, the ALJ largely adopted the opinion of the state agency medical
consultant, which was properly given "great weight,” and which is summarized in note 11, supra.
Compare Transcript of Record at 23, 25 with id. at 246-53; see also 20 C.F.R. 404.1527(f)(2)(ii)
(2007). (The ALJ noted, correctly, that "the medical evidence for the period after the date of the
State agency assessment actually shows improvement in the claimant's physical condition.” 1d. at
25; seedsoid. at 26768, 284-85, 29293, 297-98, 314, 340-43.) The ALJ aso accurately
summarized Plaintiff's testimony regarding his severe (and non-severe) physical and mental
impairments, and "[t] o the extent that [Plaintiff] allege[d] being totally precluded from work-
related activities," found Plaintiff's testimony "not fully credible and not supported by the
medical evidence." 1d. at 24, 40-54. The ALJ devoted the remainder of his RFC analysisto
justifying his rgjection of Dr. Eisen's May 28, 2004 RFC opinion, as well as hisrgjection of Dr.
Wolman's December 8, 2004 opinion that Plaintiff "is currently unable to work and will be
unable to work for the foreseeable future.” 1d. at 25, 259, 311. The ALJ summarized the factual
basis for his assessment of Plaintiff's RFC as follows:

These limitations accommodate the claimant's medically determinable
impal rments that appear to be stable when the claimant is complaint [sic] with
treatment and diet. His symptoms of angina appear to be under control and there
is no indication of ongoing lower extremity problems. Thereis nothing that
would prevent the claimant from performing arange of light work, with
environmental limitations because of hislung disease.
(continued...)
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V. Conclusion

Because Plaintiff's three arguments fail, and because the AL J's opinion
correctly applies the governing law and is supported by substantial evidence, the
court will deny Plaintiff's motions, affirm the Commissioner's decision, and enter

judgment in favor of Defendant and against Plaintiff.

An appropriate Order follows.

(-..continued)

Id. at 26. Giventhe ALJsrefusal to fully credit Plaintiff's subjective complaints, which inform
amost all of Plaintiff's treatment notes, the court agrees that the ALJ's assessment of Plaintiff's
RFC is supported by substantial evidence.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MICHAEL H. LEE,
Plaintiff,
CIVIL ACTION NO. 06-5167

V.

MICHAEL J. ASTRUE,
Commissioner of the Social Security
Administration,

Defendant.®

ORDER
AND NOW, this 12th day of April, 2007, upon consideration of
"Plaintiff's Motion for Summary Judgment or, in the Alternative, Plaintiff's Motion
for Remand" (Document No. 10), and Defendant's response thereto (Document No.
11), it is hereby ORDERED that Plaintiff's motions are DENIED, and that the
Commissioner's decision is AFFIRMED. Judgment is entered in FAVOR of

Defendant and AGAINST Plaintiff.

BY THE COURT:

/sl Marvin Katz

MARVIN KATZ, SJ.

! On February 12, 2007, Michael J. Astrue succeeded Jo Anne B. Barnhart as the Commissioner
of the Socia Security Administration and therefore automatically replaced her as the defendant in
thisaction. See 42 U.S.C. 8 405(g) (2007); FeD. R. Civ. P. 25(d)(2).



