IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RED LI ON AREA SCHOOL DI STRI CT ) ClVIL ACTI ON

V.

ROBERT J. BRADBURY, Individually :

and as Trustee, Custodi an and :

Plan Adm ni strator, Dol phin &

Bradbury, Inc., 401(k) Profit

Sharing Plan and :

MARGARET B. BRADBURY : NO. 07-cv-00563-JF

PERKI OVEN VALLEY SCHOCL DI STRICT : ClVIL ACTI ON
and BOYERTOMWN AREA SCHOCL )
DI STRI CT

V.

ROBERT J. BRADBURY and )
MARGARET B. BRADBURY ) NO. 07-cv-00720-JF

VEMORANDUM AND ORDER

Ful lam Sr. J. April 9, 2007
On August 3, 2006, the Securities and Exchange
Comm ssion filed a 203-paragraph, 58-page conplaint charging the
def endant Robert J. Bradbury with a wide range of securities |aw
viol ations and rel ated wongs which all egedly caused damage to
various school districts in which he served as broker or
i nvest nent advi sor.
The conplaint also alleged that, in anticipation of or
as a result of the Comm ssion’s investigation, M. Bradbury nmade
various fraudul ent conveyances — specifically, to his wife, the

def endant Margaret B. Bradbury.



Shortly after the SEC conplaint was filed, the affected
school districts filed their own actions in state court, seeking
to set aside the various fraudul ent conveyances all egedly
commtted by M. Bradbury. Their conplaints nerely echoed many
of the allegations of the SEC conplaint. The defendants pronptly
removed the school districts’ cases to this court, alleging
federal question jurisdiction. Now pending are the school
districts’ notions to remand.

It is clear that, for the nost part, the school
districts’ conplaints do not, on their face, allege clains
arising under federal law or the United States Constitution.
There is, however, one significant exception: the school district
plaintiffs allege that one of the fraudul ent conveyances
chargeabl e to the defendant Bradbury was his use of over
$7 mllion of his owmn noney to set up what purports to be a
8§ 401(k) retirenment plan. The conplaints seek re-transfer of
t hose assets to the defendant in his individual capacity (in
effect, a rescission of the 8 401(k) plan). Thus, the issue to
be decided is whether a | awsuit chall engi ng the establishnment of
an ERI SA plan as a fraudul ent conveyance, and seeking transfer of
all of the assets of such a plan, is preenpted by ERI SA. |
conclude that it is, and that the notions for remand nust be
deni ed.

| readily agree with plaintiffs’ contention that the

Third Circuit decision in Goepel v. National Postal Mil Handl ers




Union, 36 F.3d 306 (3d Cir. 1994), held that there is no
preenption unless plaintiff’s claimis one of the renedies
specifically provided for in the ERISA statute itself. But | am
persuaded that the nore recent decision of the United States

Suprene Court in Gable & Sons Metal Prod., Inc. v. Darue Eng’'g &

Mqg., 545 U S. 308, 125 S. C. 2363 (2005), inpairs the continued
validity of the Goepel precedent. The test established by the
Court in Gable & Sons is described by that Court as foll ows:

“The question is, does a state-law claim

necessarily raise a stated federal issue,

actual ly disputed and substantial, which a

federal forummay entertain wthout

di sturbi ng any congressionally approved

bal ance of federal and state judicial

responsibilities.”

Under that test, | amsatisfied that renoval was
proper. The existence and validity of an ERISA plan is an issue
best left to the federal courts.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PERKI OVEN VALLEY SCHOCL DISTRICT ClVIL ACTI ON
and BOYERTOMWN AREA SCHOCL
DI STRI CT
V.
ROBERT J. BRADBURY and )
MARGARET B. BRADBURY ) NO. 07-cv-00720-JF
ORDER

AND NOW this 9" day of April 2007, upon consideration
of the plaintiffs’ nmotion to remand, I T | S ORDERED

That the nmotion to remand i s DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RED LI ON AREA SCHOOL DI STRI CT ) ClVIL ACTI ON

V.
ROBERT J. BRADBURY, Individually :
and as Trustee, Custodian and ;
Plan Adm ni strator, Dol phin &
Bradbury, Inc., 401(k) Profit

Sharing Plan and :
MARGARET B. BRADBURY : NO. 07-cv-00563-JF

ORDER

AND NOW this 9" day of April 2007, upon consideration
of the plaintiffs’ notion to remand and defendants’ response, IT
| S ORDERED

That the nption to remand i s DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




