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This is the Court’s second Menorandum and Order in this
case, which involves an attenpt by the plaintiff to collect on a
not e guaranteed by the defendants. The Court incorporates the
factual discussion fromits prior opinion, which denied both
parties’ notions for summary judgnent. (Mem Op. of Sept. 26,
2005.) The parties have now filed renewed notions for sumary
j udgment, which the Court will deny because of the existence of

di sputes of material fact.

Backgr ound

In its prior Menorandum the Court held that each
m ssed paynment under the note until its acceleration should be
treated as a separate default, triggering a separate right to
demand paynent under the guaranty. (ld. a 10.) The Court
further held that (1) the statute of limtations on the

plaintiff’s claimdid not begin to run until a demand for paynent



was put to the defendants and (2) the plaintiff was under an
obligation to nmake such a demand within a reasonable tine after
each m ssed paynent. (lLd. at 10, 13.)

The Court denied both notions for summary judgnment
because neither party had briefed the issue of the reasonabl eness
of the plaintiff’'s demand with respect to each m ssed paynent.
Further, the Court observed a di spute about the anmount due under
the note. The plaintiff alleged that the note had a princi pal
bal ance of $249, 470.92 when the conplaint was filed, but the
defendants pointed to the note’s face-val ue, $194, 000, and the
outstanding principal as listed in its paynment history,
$174, 608. 90.

The plaintiff has submtted a brief which asserts that
under the Court’s opinion, it is entitled to $149,936.92 in
princi pal and $134,133.73 in interest, plus $48.20 in interest
for each day beyond April 1, 2006. The sum assunes that al
paynments were made through Septenber 1, 1998 and none thereafter,
with interest conpounded at the note’'s 11.733 percent interest
rate. The defendants sent the plaintiff and the Court a letter
agreeing with this calculation. (Pl.’s Mem of Law Regarding
Defs.’ Liability Ex. Q)

The defendants, nmeanwhile, have filed a renewed notion
for summary judgnent, which argues that recently-produced

docunents fromthe Small Business Adm nistration (“SBA’) show



that the note was accelerated in 1994. They argue that
consequently, the only issue for the Court is the reasonabl eness
of the delay between the acceleration in 1994 and the denmand
under the guaranty in 2003. The plaintiff does not argue that a
ni ne-year |apse woul d be reasonabl e, but instead denies that the

evi dence suggests that the note was accel erat ed.

1. The Evidence of Accel eration

In the first round of summary judgnent notions, the
parties agreed that the note was transferred to the SBA in 1994,
but neither side explained the nechanics of the transaction. The
def endants mai ntain that SBA' s docunents reveal that the
transferral was acconplished when the SBA was call ed upon to
honor its guarantee of a debenture issued by the Corporation for
Busi ness Assi stance in New Jersey (“CBANJ”) which financed the
Sandy Mac | oan.

According to the defendants, the SBA received the note
in consideration of $249,470.92 it paid to honor its guaranty of
t he debenture. They assert that this figure represents the sum
of the accelerated principal and interest then due on the | oan,

augnmented by a prepaynent fee.! These conclusions are repeated

! The debenture guarantees its holder a certain rate of
return. In order to fulfil its guaranty, the SBA would have to
pay not only the principal and interest due as of the date of its
paynment but an additional fee to ensure that the hol der received
the guaranteed return. See Pl.’s Mem O Law Regarding Defs.’
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by John Villios, district counsel for the SBA, in his declaration
filed by the defendants. (Defs.’ Supplenental Br. in Supp. EX.
B.)

M. Villios’s assertion that the $249,470.92 figure
represents an acceleration is not based on any firsthand
know edge of the Sandy Mac | oan, but a review of the conputer
printouts that were produced in response to the defendants’
request for docunents. (Villios Dep. at 40-41, 48.2) He
testified that (1) the SBA's records show that shortly after it
acquired the note, it opened a new | oan account wth a bal ance of
$249,470.92 with Sandy Mac listed as the debtor; (2) the note had
a | oan nunmber of 173-644-3010, while the account nunber on the
new y-opened | oan was 173-633-3500; (3) the substitution of *35"
in a loan nunber occurs when a | oan enters default; and (4)
generally, when a | oan defaults, the entirety becones due and
payable. (l1d. at 38, 44, 56.)

Several docunents support the contention that follow ng
the SBA's acquisition of the note, it believed that it was owed
$249,470.92 in principal from Sandy Mac. A July 7, 2000 docunent
prepared by the SBA in anticipation of the sale of the | oan

cal cul ates interest based on this figure. The principal of the

Liability Ex. B; Villios Dep. at 66.

2 A copy of M. Villios's deposition is attached to the
Def endants’ Suppl enental Brief in Support as Exhibit A and cited
herein as “Villios Dep. at __ .~



loan sold to the plaintiff was simlarly listed as $249, 470. 92.

(Defs.” Br. in Supp. Exs. A-F.)

I11. Analysis

The plaintiff does not dispute that its demand for
paynment in 2003 woul d be unreasonable if the note were
accelerated in 1994. Conversely, if the note was not accel erated
in 1994, the parties agree on the amount owed by the defendants
under the Court’s prior Menorandum The sol e question,
therefore, is whether there is a dispute of nmaterial fact about
whet her the note was accel erated. The Court concludes that a
di spute of material fact exists.

The | oan agreenent provides that the entire unpaid
princi pal and interest on the note shall becone i nmediately due
and payabl e upon the witten demand of the I ender if the borrower
fails to cure a default within 15 days. (Pl.’s Mem of Law
Regarding Defs.’ Liability Ex. A') Supporting the defendants’
contention that a demand for i medi ate paynent was sent is the
fact that acceleration would explain the increase in principal
due under the note fromthe tine it was transferred to the SBA to
the time it was sold to the plaintiff. The SBA' s records suggest
that it believed that Sandy Mac owed principal of $249, 470. 92,
and the plaintiff has not provided an alternate explanation for

how t he outstandi ng principal could be greater than the face



val ue of the note unless the | oan was accel erat ed.

Further, M. Villios testified that he believed that
the $249,470.92 figure represented accel erated princi pal,
interest, and fees, and that the new | oan account ori gi nated by
t he SBA suggested that there was an acceleration. Although M.
Villios did not have personal involvenent with the Sandy Mac
| oan, his testinony may be an appropriate illum nation of the
SBA' s ordi nary business practices.

The case for acceleration mght also be supported by
the note’s prepaynent provision, which states that if a debtor
pays the bal ance of the | oan in advance of the 25-year paynent
schedule, it nust pay an additional fee to ensure that the
debenture hol der receives its guaranteed return.® (Pl.’s Mem of
Law Regarding Defs.’ Liability Ex. B.) |If the prepaynent
provi sion applies when the note is accel erated, then upon
accel eration, the SBA would be entitled to recoup from Sandy Mac
what it had paid to honor its guaranty of the debenture —-
principal, interest, and prepaynent fees. The fact that the
SBA's records indicate that it had a |l oan of this sum outstanding

woul d be circunstantial evidence that it had, in fact,

3 The Transcript of Account and Paynent History reveals
that as of February 1994, when the |oan was allegedly
accel erated, it had an outstandi ng bal ance of $184, 626. 42
($174,608.90 in principal and $10,017.52 in interest). (Pl.’s
Mem of Law Regarding Defs.’ Liability Ex. F.) The anount paid
by the SBA in excess of this anmount presumably represents
prepaynent fees.



accel erated the note.

Nonet hel ess, there are several weaknesses in the
def endants’ argunent that there was an accel eration that prevent
a resolution of the issue. The defendants’ contention that the
note was accelerated is based on the supposition that if the
debenture was accel erated, the note woul d have been accel erat ed,
and there are problenms with this inferential chain.

First, it is unclear whether the debenture was, in
fact, accelerated. The text of the statute under which the note
and debenture were issued states that the SBA shall take al
necessary steps to purchase or accelerate the debenture not |ater
than the 65th day after a paynent is mssed on the loan. 15
US C 697(h)(2) (2006). The statute thus inplies that
accel eration and purchase of the debenture are two separate
processes. Wen a party defaults on the note, the SBA can pay
of f the debenture (“purchase”) or it can denmand that the
debenture issuer (here CBANJ) pay its obligation in ful
imedi ately (“accelerate”). In this case, the SBA appears to
have chosen the forner.

Second, even if there was an accel eration of the
debenture, the defendants have not shown that any action with
respect to the debenture would affect the underlying note. The
debenture and the note are related instrunents in that the funds

rai sed by the issuing of the debenture were used to fund the | oan



made under the note. (Their relatedness is also illustrated by
the fact that the statute requires the SBA to take action on the
debenture when a party defaults on the note.)

But the two instrunents are governed by separate
agreenents, with separate paynent schedul es, guaranteed by
separate parties. The defendants have not explained how any
action that the SBA took regarding its debenture guaranty would
necessarily affect its actions as the holder of the note.

The plaintiff, for its part, argues that there could
not have been an accel eration, regardl ess of what is suggested by
the SBA's records, because no notice of the accel eration was sent
to the defendants or Sandy Mac. The plaintiff is correct that
the critical question in determining if the note was accel erated
is whether the SBA sent a letter to the debtor denmandi ng
i mredi at e paynment of the principal and interest due under the
note. The treatnent of the loan in the SBA's records is an
i ndirect way of addressing this question.

But the plaintiff has not explained, given the absence
of any provision in the note or the | oan agreenent requiring that
guarantors be notified of acceleration, why |lack of notice to the
defendants is relevant. Further, the significance of the
plaintiff’s assertion that Sandy Mac did not receive notice is
not clear for several reasons.

First, paynents under the note from 1989 until 1993



were made by S-M Acqui sition, which purchased Sandy Mac’ s assets
in 1989. Neither party has shed |ight on whether notice of
acceleration was sent to S-M Acquisition, despite the fact that
notice of the acceleration of the | oan would seem nost naturally
sent to the party which had been regularly maki ng paynents.

Second, according to Merton Zitin, Sandy Mac was not in
busi ness in 1993 when the note was all egedly accelerated. He
further testified that Sandy Mac could not be contacted at its
address after its assets were sold. (Pl.’s Mem of Law Regarding
Defs.” Liability Ex. D at 41-43, 88-89.) The weight to be
accorded to the fact that no notice was received by a party that
coul d not be contacted and did not exist at the tinme of the
al |l eged acceleration is far fromcertain.

This uncertainty is reinforced by the | ack of context
surroundi ng the absence of any records of acceleration. For
i nstance, do the parties have records of |oan notices sent to
Sandy Mac after its assets were sold in 1989 or after 1994 when
the note was al l egedly accel erated? The significance of the
defendants’ failure to produce a notice of acceleration would be
cl earer depending on the answer to this question.

Because these issues — why the SBA |isted the
princi pal owed by Sandy Mac as $249.470.92, whether the SBA woul d
have been entitled to demand $249, 470. 92 from Sandy Mac under the

prepaynent cl ause, and where notice of acceleration would have



been sent and whether and by whomit woul d have been received —-
are unresol ved, summary judgnent for either party is not
appropriate. Because neither party has requested a jury trial,
the parties shall prepare for a bench trial on the disputed

i ssues outlined above.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PROPERTY ACCEPTANCE CORP., :
Plaintiff, ) ClVIL ACTI ON
. :

MERTON H. ZITIN, et al., :
Def endant s : NO. 04-3920

ORDER

AND NOW this 20th day of March, 2007, upon
consideration of the parties’ notions for summary judgnent
(Docket Nos. 38, 39, and 51), and all opposition and reply
briefs, IT IS HEREBY ORDERED that the notions are DEN ED for the
reasons stated in the acconpanyi ng nmenorandum

| T 1S FURTHER ORDERED that the parties shall confer and
report to the Court by March 30, 2007 a tinme by which they wll

be prepared for a bench trial.
BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




