INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATESOF AMERICA : CRIMINAL ACTION
VS,

LEON HENRY : NO. 06-33-02

ORDER AND MEMORANDUM

ORDER

AND NOW, this 21st day of March, 2007, upon consideration of defendant Leon Henry's

pro se

1. Motion to Dismiss Counts One, Five, and Six Within the Superceding Indictment for
Insufficient Evidence (Document No. 415, filed March 6, 2007);

2. Motion in Limine to Prevent Prosection [sic] From “Name-Calling” the Defendant

(Document No. 416, filed March 6, 2007);
3. Motion for Dismissal of Criminal Indictment Due to Prosectorisal [sic] Misconduct

Before the Grand Jury (Document No. 419, filed March 7, 2007);

4, Motion for Disclosure of Electronic Surveillance (Document No. 420, filed March 7,
2007);
5. Motion for Disclosure of Records and Documents Used in the Selection of the Indicting

Grand Jury (Document No. 421, filed March 7, 2007); and

6. Motion to Compel Production of the Minutes of the Grand Jury Proceeding Transcripts of
Evidence Adduced Before the Grand Jury and Copies of Any Exhibits and/or Evidentiary
Items (Document No. 422, filed March 7, 2007);

and the Government’ s Omnibus Response to Defendant Leon Henry’ s Pro-se M otions Document

Nos. 415, 416, 419, 420, 421, 422 (Document No. 444, filed March 19, 2007), for the reasons set



forth below, IT ISORDERED that defendant Leon Henry’s pro se

1. Motion to Dismiss Counts One, Five, and Six Within the Superceding Indictment for
Insufficient Evidence (Document No. 415, filed March 6, 2007);

2. Motion in Limine to Prevent Prosection [sic] From “Name-Calling” the Defendant
(Document No. 416, filed March 6, 2007);

3. Motion for Dismissal of Criminal Indictment Due to Prosectorisal [sic] Misconduct
Before the Grand Jury (Document No. 419, filed March 6, 2007);

4, Motion for Disclosure of Electronic Surveillance (Document No. 420, filed March 7,
2007); and

5. Motion to Compel Production of the Minutes of the Grand Jury Proceeding Transcripts of
Evidence Adduced Before the Grand Jury and Copies of Any Exhibits and/or Evidentiary
Items (Document No. 422, filed March 7, 2007)

are DENIED WITH PREJUDICE and defendant Leon Henry’s pro se Motion for Disclosure of

Records and Documents Used in the Selection of the Indicting Grand Jury (Document No. 421,

filed March 7, 2007) isDENIED WITHOUT PREJUDICE to defendant’sright to filea

counseled motion on thisissue on or before April 2, 2007 subject to the conditions set forth in

the attached memorandum.

MEMORANDUM

INTRODUCTION

On October 24, 2006, defendant, Leon Henry, was charged in a superseding indictment
with conspiracy to make fal se statements to afederal firearms licensee, making false statements
to afederal firearms licensee, and possession of afirearm by a convicted felon. Currently before

the Court are six pro se motions. Each of defendant’s pro se motions are denied because they are



untimely and because defendant did not follow the Court ordered procedure for filing pro se
motions while defendant was represented by counsel. Independent of these reasons, five of the
six motions--all of the motions other than the Motion for Disclosure of Records and Documents
Used in the Selection of the Indicting Grand Jury--are clearly without merit. Accordingly, these
five motions are denied with prejudice. Because defendant’s pro se Motion for Disclosure of
Records and Documents Used in the Selection of the Indicting Grand Jury does not identify the
precise records sought by defendant, the Court denies this motion without prejudice to
defendant’ s right to file a counseled motion on or before April 2, 2007, which must: (1) contain a
verified certification of counsel showing good cause for the delay in filing and reasons for such
late filing which could not reasonably have been anticipated prior to the December 22, 2006
deadline for filing pretrial motions; and (2) specify precisely the records that defendant seeks.
. BACKGROUND

By Order dated April 7, 2006, the Court set September 11, 2006 as the deadline for filing
pretrial motions.! By Order dated October 5, 2006, the Court extended the deadline for filing
pretrial motions until October 16, 2006. By Order dated November 21, 2006, the Court again
extended the deadline for pretrial motions, until December 22, 2006.% In the November 21, 2006

Order, the Court granted defendant “leave to seek permission to file pro se motionsin the event

! The Order of April 7, 2006 also provided:
All motions or responses filed after the pretrial motion or response cut-off dates,
and not otherwise authorized by this Order to be filed after that date, shall contain
averified certification of counsel showing good cause for the delay in filing and
reasons for such late filing which could not reasonably have been anticipated prior
to the deadline.

2 The Court granted the extension after the Government filed a Joint Motion to Extend
the Time in Which to File Pre-Trial Motions, which was submitted on behalf of the Government
and Leon Henry’ s co-defendant, Andre Henry. Leon Henry “stated that he [did] not object to the
Motion....” Order of October 5, 2006.



his attorney declinesto file them.” On March 6, 2006 and March 7, 2006, defendant filed six pro
se motions without first seeking permission from the Couirt.
[11. LEGAL STANDARD

A criminal defendant has the right to be represented by counsel, or to proceed pro se.

Compare Gideon v. Wainright, 372 U.S. 335, 344-45 (1963) with Farettav. California, 422 U.S.

806, 819-20 (1975). However, acriminal defendant does not have aright to “hybrid
representation;” he does not have the right to simultaneously be represented by counsel and

appear pro se. McKasklev. Wigains, 465 U.S. 168, 183 (1984) (holding that a “defendant does

not have a constitutional right to choreograph specia appearances by counsel”).
Asthe Third Circuit has enunciated, the Sixth Amendment does not “require atrial court
to allow hybrid representation in which defendant and attorney essentially serve as co-counsel.”

United States v. Schwyhart, 123 Fed. App'x 62, 68 (3d Cir. 2005) (citing McKaskle 465 U.S. at

183); see Hall v. Dorsey, 534 F. Supp. 507, 508 (E.D. Pa. 1982) (“Under federal law, a criminal
defendant has the right to appear pro-se or by counsel. . . . Thereisno right to *hybrid’

representation - simultaneously pro-se and by counseal”); see aso United Statesv. Mosely, 810

F.2d 93, 98 (6th Cir. 1987) (explaining some of the “obvious justifications for the refusal to
alow hybrid representation in criminal trias”).
V. DISCUSSION

Each of defendant’ s pro se motions are denied because they are untimely and because
defendant did not follow the Court ordered procedure for filing pro se motions while defendant
was represented by counsel. The pro se Motion for Disclosure of Records and Documents Used
in the Selection of the Indicting Grand Jury is denied without prejudice to defendant’ s right to

file a counseled motion on or before April 2, 2007, which must: (1) contain averified



certification of counsel showing good cause for the delay in filing and reasons for such late filing
which could not reasonably have been anticipated prior to the December 22, 2006 deadline for
filing pretrial motions; and (2) specify precisely the records that defendant seeks. The Court
denies the remainder of defendant’s pro se motions, each of which clearly lacks merit, with
prejudice.
A. Defendant’s Pro SeMotions are Untimely

Defendant filed the motions at issue more than two months after the Court’s December
22, 2006 deadline for pretrial motions. The Court had aready extended the deadline for pretrid
motions twice. Order of October 5, 2006; Order of November 21, 2006. Moreover, the Court
notes that defendant has not attempted to show “good cause for the delay in filing and reasons for
such late filing which could not reasonably have been anticipated prior to the deadline.” See
Order of April 7, 2006.
B. Defendant Did Not Follow the Court Ordered Procedurefor Filing Pro SeM otions

Although defendant did not have a constitutional right to hybrid representation, the Court
permitted the defendant “to seek permission [with the Court] to file pro se motions in the event
his attorney declinesto file them.” Order of November 21, 2006. Defendant has not sought
permission from the Court to file any of the pro se motions currently at issue. Accordingly, the
Court exercisesits discretion in disallowing hybrid representation in this case. See Schwyhart,
123 Fed. App’x at 68; Hall, 534 F. Supp. at 508.
C. The Merits of Defendant’s Pro SeM otions

Independent of these reasons, the Court concludes that five of the six pro se motions

clearly lack merit. The Court addresses each of defendant’s motionsin turn.



1. Motion to Dismiss Counts One, Five, and Six Within the Superceding I ndictment for
I nsufficient Evidence

Defendant argues that there was insufficient evidence for the grand jury to have issued the
Superseding Indictment, and that the counts against defendant should therefore be dismissed.
Specifically, defendant argues that “the purported testimony given in respect thereto was opinion
evidence as to proof of the ultimate fact and not competent affirmative facts....” (Doc. 415 at.

2)

“Unless thereis atipulated record, or unless immunity issues are implicated, a pretrial
motion to dismiss an indictment is not a permissible vehicle for addressing the sufficiency of the

government’s evidence.” United States v. Del aurentis, 230 F.3d 659, 660-61 (3d. Cir. 2000)

(citing, inter alia, United States v. Knox, 396 U.S. 77, 83 n.7). Seeaso Costello v. United

States, 350 U.S. 359, 363-364 (1956) (“It would run counter to the whole history of the grand
jury institution, in which laymen conduct their inquiries unfettered by technical rules’ to
“establish arule permitting defendants to challenge indictments on the ground that they are not
supported by adequate or competent evidence.”)

Under DelL aurentis, 230 F.3d at 660-61, defendant’s pro se motion is not an appropriate
way of challenging the sufficiency of the government’s evidence. A challenge to the sufficiency
of the government’ s evidence may be made at trial after the government rests its case by motion
under Federal Rule of Criminal Procedure 29.

Moreover, the Court notes that the government presented to the grand jury which returned
the superseding indictment ample evidence to establish probable cause. In summary, Special
Agent Gallagher of the Bureau of Alcohol, Tobacco, Firearms, and Explosives testified regarding
his investigation, outlining the statements given by various witnesses and summarizing the

evidence against defendant. (Gov’'t Resp. at 9.) Specifically, he testified that numerous



cooperating witnesses identified that defendant recruited straw purchasers, accompanied the
straw purchasers to gun stores, and picked out firearms that he wanted the straw purchasers to
buy for him. (Id. at 7.)

2. Motion in Limineto Prevent Prosection [sic] From “Name-Calling” the Defendant

Defendant requests the Court to instruct the government not to engage in any “name-
calling” of the defendant, but instead to refer to him only by his*“Christian and surname, the
‘Defendant Mr. Henry’ or the *Accused.”” (Doc. No. 416 at 1.) Defendant does not statein his
motion any name to which he objects. (Seeid.) The defendant was indicted under the name
“Leon Henry,” and no aliases were listed in the Superseding Indictment. (Gov’t Resp. at 8.)
Some witnesses may identify defendant by nicknames by which the knew him, but the Court will
not interfere with this testimony. (1d.)

The government states in its response that is does not plan to engage in any “name
calling” of defendant at trial. (Id.) On the present state of the record, there are no grounds for
granting the relief sought. The Court notes that defendant may object at trial to any use of names
by the government or government witnesses that he deems to be inappropriate.

3. Motion for Dismissal of Criminal Indictment Dueto Prosectorisal [sic] Misconduct
Beforethe Grand Jury

Defendant argues that the Court should dismiss the indictment® because of: (1) the
“extensive use of highly prejudicial hearsay summation testimony by a government agent[;]” (2)
the prosecutor’ s “leading questions, drawing inferences which he knew was unqualified to dof[;]”
(3) “commingling of evidence related to other alleged offenses by the defendant contained in the

instant indictment which followed the previous indictment[;]” and (4) the “evidence. . . was

% The Court assumes that defendant is challenging the superseding indictment filed on
October 24, 2006.



legally insufficient.”

The Court has already addressed defendant’ s argument based on insufficiency of the
evidence. Asto defendant’s hearsay argument, it iswell settled that an indictment isvalid even
if based entirely on hearsay testimony. Costello, 350 U.S. at 363-64. Asto defendant’s other
allegations of prosecutorial misconduct, defendant has failed to meet the difficult standard for

dismissal of an indictment set forth by the Supreme Court in Bank of Nova Scotiav. United

States, 487 U.S. 250, 256 (1988).*
4. Motion for Disclosure of Electronic Surveillance

Defendant requests the Court to order “the District Attorney of Philadelphia’ to disclose
al “voice records, mechanical and/or electronic recording tapes and all records, letter, logs,
memoranda, and other written memorializations of any bugging, wiretapping, electronic, or other
surveillance.” (Doc. 420 at 1.) The government has already provided to defendant all records of
surveillance and tape recordings. (Gov’t Resp. at 10.) Moreover, awire tap was not conducted
inthiscase. (I1d.) Finaly, to the extent defendant seeks a subpoena under Federal Rule of
Criminal Procedure 17(c), the Court finds that “the application [was not] made in good faith and

[was]| intended as a genera ‘fishing expedition.”” United Statesv. Nixon, 418 U.S. 683, 699-700

(1974).°

*“[D]ismissal of the indictment is appropriate only ‘if it is established that the violation
substantialy influenced the grand jury’ sdecision to indict,” or if thereis‘grave doubt’ that the
decision to indict was free from the substantial influence of such violations.” 1d.

®> Defendant’ s motion is similar to two pro se motions for subpoenas filed by a co-
defendant, Andre Henry. In United States v. Henry, 2007 WL 219885, *2 (E.D. Pa. Jan. 26,
2007), the Court explained in detail its rationale for denying those motions for lack of merit.




5. Motion for Disclosur e of Records and Documents Used in the Selection of the
Indicting Grand Jury

Defendant requests the Court “to enter an Order directing the Clerk of the District Court
and/or the Jury Commissioner to disclose to the defendant for the purposes of . . . copying all
records and papersused . . . in the selection of the grand jury panel . . . in order to facilitate the
preparation of a motion pursuant to 28 U.S.C. 1867(a).” (Doc. 421 at 1.) That statute states.

In criminal cases, before the voir dire examination begins, or within seven days after the

defendant discovered or could have discovered, by the exercise of diligence, the grounds

therefor, whichever is earlier, the defendant may move to dismiss the indictment or stay
the proceedings against him on the ground of substantial failure to comply with the
provisions of thistitle in selecting the grand or petit jury.

28 U.S.C.A. §1867(a).

Because defendant’ s pro se motion does not identify the precise records sought by
defendant, the Court denies this motion without prejudice to defendant’ s right to file a counsel ed
motion on or before April 2, 2007. The counseled motion must: (1) state good cause for the
delay in filing and reasons for such late filing which could not reasonably have been anticipated
prior to the December 22, 2006 pretrial motion deadline; and (2) specify precisely the records
that defendant seeks.

6. Motion to Compel Production of the Minutes of the Grand Jury Proceeding
Transcripts of Evidence Adduced Before the Grand Jury and Copies of Any
Exhibitsand/or Evidentiary Items
Defendant requests the Court to “compel[] the government, the Clerk of the District

Court, and/or the court report . . . to disclose to defense counsel the minutes of al matters

occurring before the grand jury other than deliberations, and all exhibits and/or evidentiary items

exhibited to the grand jury, and transcripts of all testimony upon which the instant indictment

was obtained.” (Doc. 422 at 1.) The government reported in its response that it has already

provided these materialsin discovery. (Gov't Resp. at 12.)



V. CONCLUSION

Defendant’ s pro se Motion for Disclosure of Records and Documents Used in the
Selection of the Indicting Grand Jury is denied without prejudice because it is untimely, because
defendant did not comply with the Court ordered procedure for filing pro se motions, and
because the motion does not specify the precise documents sought. The remainder of
defendant’ s pro se motions are denied with prejudice because they are untimely, because
defendant did not follow the Court ordered procedure for filing pro se motions, and because they

lack merit.

BY THE COURT:

/sl Honorable Jan E. DuBois

JAN E. DUBOIS, J.
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