IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: . CVIL ACTI ON
ANN R, WASH NGTON . NO. 06-CV- 1625

Bankr uptcy No. 04-30492
Adversary No. 05-00021

VEMORANDUM AND ORDER

JOYNER, J. Mar ch 15, 2007

This matter has been brought before this Court on appeal by
the plaintiff debtor, Ann R Wshington, fromthe March 13, 2006
Opinion by United States Bankruptcy Judge Steven Rasl avich
granting the notion of defendants Mrtgage El ectronic
Regi stration Systens, Inc. (“MERS’) and Countryw de Home Loans,
Inc. (“Countryw de”) for summary judgnent on all counts of the
appel l ant’ s adversary conplaint. For the reasons which foll ow,
t he appeal shall be deni ed.

Fact ual Backqgr ound

Plaintiff filed her adversary conplaint comrencing this
action in January, 2005, alleging that the defendants had
violated the Truth in Lending Act, 15 U S.C. 81601, et. seq. and
Regul ation Z, promul gated thereunder, 12 C.F. R 8226, (“TILA” and
“Reg. Z”), the Pennsylvania Unfair Trade Practices and Consuner

Protection Law, 73 P.S. 8201-1, et. seq. (“UTPCPL") and Act 6 of



1974, 41 P.S. 8101, et. seq., (“Act 6") and that they had
breached the contract which they had with her, to wit, her
nortgage by, inter alia, charging her inproper and unreasonabl e
attorneys’ and other fees, not disclosing a security interest in
her personal property, chargi ng her excessive and unauthorized
anounts, failing to properly apply her paynents agai nst princi pal
and inproperly taking a judgnent against her.! These clains have
their genesis in Plaintiffs’ purchase of her hone at 3762 N. 18"
Street in Philadel phia on Septenber 15, 1983. Plaintiff financed
t hat purchase by obtaining a $19,000 | oan fromthe Phil adel phia
Savi ngs Fund Society (“PSFS’) in return for which she granted a
nortgage and security interest in that property, along with
Plaintiff’s “appliances, machinery, furniture and equi pnent
(whether fixtures or not)” to PSFS. It is the non-disclosure of
the security interest in the “appliances, machinery, furniture
and equipnent...” which forns the basis of Ms. Washington's TI LA
claim (Adversary Conplaint, {s9-11).

Plaintiff’s | oan was assigned at |east five tines and

defendant MERS is alleged to have becone the hol der on August 16,

1 Ms. Washington’s conplaint also included a clai munder the Fair Debt
Col l ection Practices Act, 15 U S.C. 81692, et. seq., (“FDCPA’) agai nst
Col dbeck, McCafferty and McKeever, a law firm enployed by the other defendants
here to institute and prosecute nortgage forecl osure proceedi ngs agai nst her.
As that claimhas apparently since been resolved, we see no need to nention
either it or the Goldbeck law firmfurther in this Menorandum Opi ni on.
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1999. (Adversary Conplaint, 715).2 On February 13, 2004,

forecl osure proceedi ngs were commenced agai nst the plaintiff; the
nort gage foreclosure conplaint alleged that the anount of
$11,683. 74 was then due and owi ng on the |oan. (Adversary

Conpl aint, f16). On August 2, 2004, Ms. Washington filed Chapter
13 Bankruptcy proceedi ngs and on January 11, 2005, she filed the
i nstant adversary conplaint in an effort to save her hone.
(Adversary Conpl aint, 29).

St andard of Revi ew

This Court has jurisdiction over this appeal pursuant to 28
U.S.C. 8158(a), which states:

The district courts of the United States shall have
jurisdiction to hear appeals

(1) fromfinal judgnments, orders, and decrees;

(2) frominterlocutory orders and decrees issued under
section 1121(d) of title 11 increasing or reducing the
time periods referred to in section 1121 of such title;
and

(3) with leave of the court, fromother interlocutory
orders and decrees;

and, with | eave of the court, frominterlocutory orders and
decrees, of bankruptcy judges entered in cases and
proceedi ngs referred to the bankruptcy judges under section
157 of this title. An appeal under this subsection shall be
taken only to the district court for the judicial district
in which the bankruptcy judge is serving.

Under Fed. R Bankr.P. 8013,

2 Countrywide is alleged to be the servicer on the loan. (Adversary
Conpl ai nt, 131).



On an appeal the district court or bankruptcy appellate
panel may affirm nodify, or reverse a bankruptcy judge’s

j udgnent, order, or decree or remand with instructions for
further proceedings. Findings of fact, whether based on
oral or docunentary evidence, shall not be set aside, unless
clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility
of the w tnesses.

I n considering such appeal s from bankruptcy court decisions, the
district courts are thus required to review the bankruptcy
court’s findings of fact for clear error, its |egal conclusions
de novo, and its exercise of discretion for abuse thereof. |RS

v. Pransky, 318 F.3d 536, 542 (3d Cir. 2003); Professiona

| nsur ance Managenent v. Chio Casualty G oup of |nsurance

Conpani es, 285 F.3d 268, 282-283 (3d Cir. 2002); In re Krysta

Cadillac O dsnobile GVMC Truck, Inc., 142 F.3d 631, 635 (3d G r

1998). An abuse of discretion can be based on a clearly
erroneous finding of fact, an errant conclusion of |aw or an

i mproper application of lawto fact. In re Mers, 334 B.R 136,

142 (E.D.Pa. 2005), citing In re SA Carbon Corp., 200 F.3d 154,

159 (3d Gir. 1999).

Di scussi on

CGenerally, in the bankruptcy context, the word “case” is a
termof art which refers to “that which is commenced by the
filing of a petition; it is the whole ball of wax, the Chapter 7,

9, 11, 12 or 13 case.” Blevins Electric v. First Anerican

Nati onal Bank, 185 B.R 250, 253-254 (Bankr.E.D. TN 1995),

quoting 5 COLLI ER ON BANKRUPTCY P. 1109.02 (15'" ed. 1993).
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“Adversary proceedi ngs, on the other hand are subactions which
are raised wthin a ‘case’ and are comenced by the filing of a
conplaint.” 1d., citing, inter alia, 2 COLLI ER ON BANKRUPTCY P
301.03 (15'" ed. 1994) and Fed. R Bankr.P. 7003. Under
Fed. R Bankr.P. 7056, “Rule 56 F.R. Cv.P. applies in adversary
proceedings.” In turn, Fed.R CGv.P. 56(c) states, in relevant
part:
“....The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A sunmary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anount of
damages.”
Summary judgnent is thus appropriate where, view ng the
record in the light nost favorable to the non-noving party, there
is no genuine issue of material fact and the noving party is

entitled to judgnent as a matter of law. Mchaels v. New Jersey,

222 F.3d 118, 121 (3d Cr. 2000); Jones v. School District of

Phi | adel phia, 198 F.3d 403, 409 (3d Cr. 1999). It should be

noted that “material” facts are those facts that m ght affect the
out cone of the suit under the substantive |aw governing the
claims made and that an issue of fact is “genuine” only “if the
evidence is such that a reasonable jury could return a verdict
for the non-noving party” in |light of the burdens of proof

requi red by substantive law. Anderson v. Liberty Lobby, Inc.,




477 U.S. 242, 248, 252, 106 S. Ct. 2505, 2510, 2512, 91 L.Ed.2d

202 (1986); The Phil adel phia Misical Society, Local 77 v.

Ameri can Federation of Misicians of the United States and Canada,

812 F. Supp. 509, 514 (E.D.Pa. 1992). Hence, a non-noving party
has created a genuine issue of material fact if it has provided
sufficient evidence to allowa jury to find inits favor at

trial. deason v. Norwest Myrtgage, Inc., 243 F.3d 130, 138 (3d

Cir. 2001).

As noted, in his opinion dated March 13, 2006, Bankruptcy
Judge Rasl avich granted the notions for summary judgnent filed by
MERS and Countrywi de as to all of the debtor’s clains against
themin her adversary action. By this appeal, M. Washi ngton
only chal l enges the Bankruptcy Court’s rulings granting judgnent
to the appellees on Counts | and IV of the adversary conplaint.

We shall address each of these clains seriatim?

3 W note that Appellant-Debtor first argues that the Bankruptcy Court
erred as a matter of lawin allowing the appellees to raise affirmative
defenses for the first tine in their notion for summary judgnent that were not
previously pled in their answer to the adversary conplaint. As the appell ant
has failed to provide us with a copy of either the answer to the adversary
conpl aint or of the appellees’ notion for sunmary judgnment, we are hamstrung
in our consideration of the nerits of this argunent. However, Third Circuit
case lawis clear that the failure to raise an affirmative defense in a
responsi ve pl eadi ng should be viewed in light of the federal policy of
liberally allow ng amendnents if the issue was raised at a pragmatically
sufficient time and the plaintiff was not prejudiced in its ability to
respond. Therefore the failure to raise an affirmative defense in a
responsi ve pl eadi ng does not always result in waiver. Paramunt Aviation
Corp. v. Auqusta, 178 F.3d 132, 137 (3d Cir. 1999); Kleinknecht v. Gettysburg
Coll ege, 989 F.2d 1360, 1373 (3d Cir. 1993); Charpentier v. Godsil, 937 F.2d
859, 863 (3d Cir. 1991). Wiile not the nost appropriate way to raise a
previously unpl ed defense, the Third Circuit has made it clear that it is
| oathe to deem an affirmative defense waived solely on the basis of its having
been raised in a notion for summary judgnment. Eddy v. V.I. Water and Power
Authority, 256 F.3d 204, 209 (3d Cir. 2001); Kleinknecht, 989 F.2d at 1374.




1. Appellant’s TILA daim

After rejecting several of MERS and Countryw de’s argunents
on the issue of their entitlenment to summary judgnent on Ms.
Washington’s claimthat the original lender’'s failure to properly
di scl ose the security interest taken in her personal property
violated the Truth in Lending Act, Judge Rasl avich did grant
relief to the appellees on the grounds that, as assignees, they
were immune fromliability under Section 1641(e) of the Act,
because the violation was not apparent fromthe face of the
assigned di scl osure docunents. Plaintiff-Appellant now argues
that “[a]lthough the Bankruptcy Court correctly stated that the
rel evant standard for ‘apparent on the face of the docunents’ for
transactions secured by real property is 81641(e), it erred as a
matter of lawin its interpretation of the statutory |anguage.”
(Appellant’s Brief, at p. 13).

It is true that under 15 U. S.C. 81638(a)(9), a creditor is
required to disclose that a security interest has been taken in

both “the property which is purchased as part of the credit

Here, Plaintiff alleges only that she was “substantial[ly]” prejudiced
because “the Bankruptcy Court specifically referred to and relied upon
| anguage in the Appellee’s pleadings in granting Summary Judgnent to Appellee
on three of the four Counts based on affirmative defenses.” Gven that there
is no evidence that the Bankruptcy Court’s decision would have been any
different had it not specifically referred to such | anguage, we cannot find
that the plaintiff suffered such prejudice as would justify a denial of a
nmotion for | eave to anend. Thus, assuming that Appellant had provided us with
a copy of the appellees’ pleadings and notion and that the defenses were not
raised in the answer as alleged, we would agree with the Bankruptcy Court’s
conclusion that they were properly considered for the first tine on summary
j udgrent .



transaction, or ... any property not purchased as part of the
credit transaction identified by itemor type.” It also appears
clear in this case that the original nortgagee, PSFS, did not
reveal that it was taking a security interest in the plaintiff-
appel l ant’ s appliances, machinery, furniture and equi pnent
(whether fixtures or not) on the original disclosure statenent
itself. 15 U S.C. 81641(e) governs “[l]iability of assignee for
consuner credit transactions secured by real property” and states
the foll ow ng:

(1) I'n general

Except as otherw se specifically provided in this
subchapter, any civil action against a creditor for a
violation of this subchapter, and any proceedi ng under
section 1607 of this title against a creditor, with respect
to a consuner credit transaction secured by real property
may be mai ntai ned agai nst any assignee of such creditor only
if—

(A) the violation for which such action or proceedi ng
is brought is apparent on the face of the disclosure
statenent provided in connection with such transaction
pursuant to this subchapter; and

(B) the assignnent to the assignee was voluntary.

(2) Violation apparent on the face of the disclosure
descri bed

For the purpose of this section, a violation is apparent on
the face of the disclosure statement if-

(A) the disclosure can be determined to be inconplete
or inaccurate by a conparison anong the disclosure
statenment, any item zation of the anmount financed, the
note, or any other disclosure of disbursenent; or

(B) the disclosure statenent does not use the terns or



format required to be used by this subchapter.

Unfortunately, the statute nowhere defines the neaning of
ei ther “disclosure statenment” or “disclosure of disbursenent” nor
does there appear to be any prior case lawin this circuit or
el sewhere whi ch addresses the threshold i ssue of whether or not a
nortgage is included within the nmeaning of a “disclosure
statenment” or “disclosure of disbursenment” under 15 U. S.C. 81641.
The cl osest the statute and its inplenenting regulation cone to
defining these terns are in the general definitions section of
Section 1602(u) and 12 C F. R 8226.31(b)(1). In this regard, 15
U S. C 81602(u) states:

the term “material disclosures” neans the disclosure, as

required by this subchapter, of the annual percentage rate,

the nethod of determ ning the finance charge and the bal ance
upon which a finance charge will be inposed, the anount of
the finance charge, the amount to be financed, the total of
paynents, the nunber and anmount of paynents, the due dates
or periods of paynents scheduled to repay the indebtedness,
and the disclosures required by section 1639(a) of this
title.

In turn, Regulation Z, Subpart E, governing certain hone
nortgage transactions, 12 C.F. R 8226.31(b)(1) provides in
general :

“[t]he creditor shall make the disclosures required by this

subpart clearly and conspicuously in witing, in a formthat

t he consuner may keep.”

I n holding that MERS had no requirenent under 81641(e) to

conpare the debtor’s nortgage with the original TILA disclosure

statenent issued by PSFS, the Bankruptcy Court |ooked to the
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Third Circuit’'s decision in Ranmadan v. Chase Manhatt an

Corporation, 229 F.3d 194 (3d Gr. 2000). In that case, the

plaintiff sued under 15 U.S.C. 81641(a) for the harm which she
all egedly suffered for the deceptive | ending practices of a car
dealer. Specifically, Plaintiff had financed the purchase of a
used Hyundai through a Retail Installnment Contract (“RIC') with
the dealer. That contract was contenporaneously assigned to the
Hyundai Mot or Finance Corporation. At the tinme the R C was
assi gned, other | oan docunents were also transmtted, which
plaintiff alleged revealed the true cost of an extended warranty,
the actual amount paid to the issuer and the paynent of an
undi scl osed finder's fee to the assignee. Under 81641(a), a
civil action for a TILA violation nmay be brought against an
assignee of the violating creditor
“only if the violation for which such action or proceedi ng
is brought is apparent on the face of the disclosure
statenent, except where the assignnent was involuntary. For
t he purpose of this section, a violation apparent on the
face of the disclosure statenent includes, but is not
limted to (1) a disclosure which can be determ ned to be
i nconpl ete or inaccurate fromthe face of the disclosure
statenent or other docunents assigned, or (2) a disclosure
whi ch does not use the terns required to be used by this
subchapter.” (Enphasis added)
In affirmng the District Court’s holding that the plaintiff
could not state a claimunder TILA 81641(a) because there was no
“violation on the face of the disclosure docunent,” the Third

Circuit Court of Appeals rejected the plaintiff’s assertion that

the rel ated | oan docunents, including the accounting of

10



di stributions nmade pursuant to the contract should be consi dered
to determ ne whether a violation was apparent on the face of the
di scl osure statenent. Noting that Section 1641(a) specifically
recited that the inaccuracies had to be apparent fromeither the
di scl osure statenent itself or the other docunents assigned, the
Court held that a cause of action did not Iie on the grounds that
the TILA violation could be discerned fromthe other docunents
which were nerely transferred or transmtted together with the
di scl osure statenent but not formally assigned.

The Third Crcuit went further, adopting the reasoning and
hol di ngs of the Fifth, Seventh and El eventh Crcuit Courts of

Appeals in Geen v. Levis Mtors, Inc., 179 F.3d 286 (5'" Gr.

1999), Ellis v. GVAC, 160 F.3d 703 (11'" Gir. 1998) and Taylor v.

Quality Hyundai, Inc., 150 F.3d 689 (7'" Gr. 1998):

Resort to the “but is not limted to” |anguage in 81641(a)
is simlarly unavailing. As noted, our sister circuits have
uniformy held that “apparent on the face” neans exactly
that—for an assignee to be liable under TILA the violation
must be apparent on the face of the assigned disclosure
docunents. W agree. In Taylor, for exanple, plaintiff
asserted the violation at issue was “apparent on the face”
because the |l ender, given its experience in the field, nust
have known that a violation had occurred... The Taylor Court
rejected that argunent because “the rule for which the
plaintiffs are arguing would inpose a duty of inquiry on
financial institutions that serve as assignees.” The Tayl or
Court correctly held that 81641(a) creates no such duty and
that “only violations that a reasonabl e person can spot on
the face of the disclosure statenent or other assigned
docunents will make the assignee |liable under the TILA. "
(Gtation omtted)...

As the G een, Ellis and Taylor courts have expl ai ned,
| ooki ng beyond the docunents assigned to determ ne whether a

11



vi ol ation was “apparent on the face of the disclosure
statenent” is inconsistent with 81641(a)...

Ramadan, 229 F.3d at 198, 199.

In addition to Ramadan, several district courts in this
Circuit have |likew se concl uded that assignee financial
institutions have no duty to inquire or refer to evidence or
docunents extraneous to the disclosure docunents in cases where
the alleged violation is not apparent on the face of the

di scl osure docunents assigned. See, Jordan v. Chrysler Credit

Corp., 73 F.Supp.2d 469 (D.N.J. 1999). See Also, MMster v. T

Goup, Gv. A No. 04-339, 2006 U.S. Dist. LEXIS 28831 at *17
(E.D. Pa. May 11, 2006)(allegation that assignee bank coul d have
been on notice of TILA violations because di sbursenent of noney
to lawer not in accord with any disclosure to plaintiff in |oan
file not strong enough to inpose TILA assignee liability on

assi gnee bank as there were no apparent errors on the face of

| oan docunents); MN nch v. Mrtgage Anerica, Inc., 250 B.R 848,

860-861 (Bankr. WD. Pa. 2000) (assignee’s duty sinply to ensure
that the | oan had a matching accurate TILA statenent paired with
it, and nothing nore).* That the Third Crcuit’s holdings in
Ramadan apply with equal force to 81641(e) has been held by at

| east one other Court in this district. See, Kane v. Equity One,

Inc., Cv. A No. 03-3931, 2003 U.S. Dist. LEXIS 23810 at *13,

4 For some reason not readily apparent to this Court, the MMster and

McNi nch cases were deci ded under 81641(a) despite the fact that they appeared
to invol ve consumer credit transactions secured by real property.
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n.3 (E. D.Pa. Nov. 21, 2003)(rejecting plaintiff’s allegations
that, through inspection of |oan docunents, assignee did or
shoul d have noticed that gas bill was inproperly charged tw ce on
grounds that assignee had no duty of additional inquiry and such
vi ol ati on was not apparent on face of the assigned |oan
docunents).

I n support of her appeal in this case, Plaintiff-Appellant
argues that the Bankruptcy Judge erred in concluding that MERS
had no duty to review the nortgage because under Pennsyl vani a
| aw, notes and nortgages are interrel ated docunents that are
i ncorporated into each other; since 81641(e) designates a note as
one of the docunents to be conpared with the discl osure statenent
to ascertain accuracy and conpl eteness, Plaintiff submts that
the failure to review the nortgage here gave rise to a valid TILA
claim

Wiile it is true that notes and nortgages are often
interrel ated docunents which refer to one another, it is also
clear that they are separate and distinct docunents and that one
does not always necessarily acconpany the other. |Indeed, a
“note” is “an instrunent containing an express and absol ute
prom se of signer (i.e., maker) to pay to a specified person or
order, or bearer, a definite sumof noney at a specified tine.”
BLACK' S LAW DI CTI ONARY 1060 (6'" ed.1990). A nortgage, on the

other hand, is “an interest in land created by a witten
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i nstrunment providing security for the performance of a duty or

t he paynent of a debt.” BLACK S LAW DI CTI ONARY 1009 (6'" ed.
1990). Pennsylvania | aw recogni zes this distinction by requiring
t hat anot her action (or in sone cases, separate counts in the
sane action) nust be brought to obtain a judgnent for personal
l[tability separate and apart fromthat commenced to obtain a

judgnent of foreclosure. See, e.qg., Meco Realty Conpany V.

Burns, 414 Pa. 495, 200 A 2d 869 (1964)(recogni zi ng that judgnment
entered in action of nortgage foreclosure is judgnent agai nst
| and only that inposes no personal liability upon nortgagors upon

whom judgnent is obtained); G ticorp Mirtgage, Inc. v.

Morrisville Hanpton Village Realty Linmted Partnership, 456 Pa.

Super. 338, 690 A 2d 723 (1997)(sane); First Seneca Bank v.

Geenville Distributing Co., 367 Pa. Super. 558, 533 A 2d 157

(1987) (nortgagee may obtain deficiency judgnent in nortgage
foreclosure action if nortgagor’s conplaint requests in personam
and in remjudgnment and if no objection is nmade by nortgagors);
42 Pa.C. S. A. 88103(Deficiency Judgnent Act). However, the note
in this case clearly recites the foll ow ng

Sinmul taneously with the execution of this Note, the Mker
has executed and delivered to the Payee a Mortgage secured
upon certain prem ses situated in the County of

Phi | adel phi a, Comronweal t h of Pennsyl vani a, nore
particularly described in the Mortgage. All of the terns,
covenants, provisions, conditions, stipulations and
agreenents contained in said Mortgage to be kept and
performed by the Maker hereby made apart of this Note to the
sane extent and with the sane force and effect as if they
were fully set forth herein, and the Maker covenants and

14



agrees to performthe sane, or cause the sane to be kept and

performed, strictly in accordance with the terns and

provi si ons thereof.

Thus, we find that the verbiage of the note in this case
takes this matter outside the real mof Ramadan and its progeny,
in that by making “[a]ll of the ternms, covenants, provisions,
conditions, stipulations and agreenents contained in [the]
Mortgage” a part of the Note itself, a duty was inposed on the
assi gnee here to conpare the nortgage with the TILA disclosure
statenent. Had the assignee done so, it arguably could have
di scovered the TILA violation and we therefore find that Judge
Rasl avi ch’s decision to grant summary judgnent to MERS on Count |

of the adversary conplaint was in error.?®

2. Appellant’s Breach of Contract daim

Appel I ant next avers that the bankruptcy court erred in
finding that her breach of contract claimwas barred by the
doctrine of res judicata. W disagree.

The gravanmen of Appellant’s breach of contract claim which
is set forth in Count 1V of the adversary conplaint, is that
Appel lant’s nortgage is a contract which was breached by MERS and
Countrywi de’ s al |l eged chargi ng of excessive and unaut hori zed
anounts and failing to properly apply paynents resulting in

damages. Appellant argues that the second, third and fourth

> It is also clear that, under 15 U.S.C. §1541(f)(1), l|loan servicers
such as Countryw de are excluded from TILA s requirements unl ess they are or
were the owners of the obligation. It does not appear that Appellant is
chall enging this ruling by the Bankruptcy Court.
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el enents necessary to a finding of res judicata do not exi st
bet ween her and Appel | ee MERS.

Wi |l e federal |aw has devel oped its own set of preclusion
principles, if the decision allegedly precluding a | ater action
was issued by a state court, then the federal courts nust apply

the preclusion principles devel oped by that state. Randall v.

Bank One National Association, 2006 Bankr. LEXIS 3696 at *38

(Bankr. E.D.Pa. Nov. 1, 2006), citing Gegory v. Chehi, 843 F. 2d

111, 116 (3d Cir. 1988). This derives fromthe Full Faith and
Credit statute, 28 U.S.C. 81738 requiring a court to give the
sane effect to a judgnent that the issuing state would. 1d. See

Al so, G eenway Center, Inc. v. Essex lInsurance Co., 475 F.3d 139

(3d Cr. 2007)(“to determ ne whether Essex is barred by the
doctrine of issue preclusion fromdisputing its liability to
defend and indemify GCI because of the state court order, we
must | ook to the |law of the adjudicating state, which is
Pennsyl vani a”) .

Cl ai m precl usion and issue preclusion are rel ated, but
di stinct concepts. Wereas claimpreclusion prevents a party
fromre-litigating clains she mght have but did not assert in
the first action, issue preclusion forecloses only a matter
actually litigated and essential to the decision. Hofrman v.

Pressman Toy Corp., 193 Fed. Appx. 121, 122 (3d Cr. July 7,

2006). In Pennsylvania, claimpreclusion or res judicata
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provi des that where there is a final judgnment on the nerits,
future litigation between the parties on the sanme cause of action

is prohibited. MGIl v. Southwark Realty Co., 828 A 2d 430, 435

(Pa.CmM th. 2003). | nvocation of the doctrine of res judicata
requires that both the former and latter suits possess the
foll ow ng conmon el enent s:

(1) identity in the thing being sued upon or for;

(2) identity of the cause of action;

(3) identify of the persons and parties to the action; and

(4) identity of the quality or capacity of the parties being
sued.

Yanul a Trucki ng & Excavating Co. v. Justofin, 771 A 2d 782, 784

(Pa. Super. 2001); Chada v. Chada, 756 A 2d 39, 41 (Pa. Super.
2000). A default judgnment is res judicata with regard to
transactions occurring prior to entry of judgnent. MGII,

supra., citing Zimer v. Zinmrer, 457 Pa. 488, 326 A 2d 318 (1974)

and Quaker City Chocol ate & Confectionary Co. v. Warnock Buil ding

Associ ation, 347 Pa. 186, 32 A 2d 5 (1943).

In arguing that the second, third and fourth el enents were
not satisfied here, Appellant contends that Appellee s claimof
res judicata is based solely on its in remnortgage foreclosure
judgment, as it has never exercised its rights to bring an in
personam action on the note. Therefore, according to Appellant,
the only “thing sued upon” was the nortgage and the only

“capacity of the parties” in that action were as “nortgagee” and
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“nmortgagor.” Since MERS still has, according to Appellant, the
opportunity to bring an action on the note, so does the Appell ant
retain the opportunity to bring a cause of action for breach.

At page 19 of his opinion, Judge Rasl avich found that the
second and fourth el enents were denonstrated because “[t] he sane
parties appear and in the sane capacity. Likew se, the thing
sued upon in both proceedings is the nortgage and note.” In
carefully scrutinizing the conplaint and default judgment in the
nort gage foreclosure action, however, we find that Appellant is
correct in her assertions: she was sued solely in her capacity as
nort gagor and real owner of the nortgaged property and the only
t hi ng sued upon was the nortgage. W therefore cannot agree with
t he Bankruptcy Court’s findings on this point either and we
believe that remand for a re-exam nation of this issue is
appropri ate.

For all of the above-stated reasons, we reverse the decision
of the Bankruptcy Court and remand this natter to it for al

appropriate further proceedings. An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: . CVIL ACTI ON
ANN R, WASH NGTON . NO. 06-CV- 1625

Bankr uptcy No. 04-30492
Adversary No. 05-00021

ORDER

AND NOW this 15t h day of March, 2007, upon
consideration of Plaintiff-Debtor’'s Appeal fromthe March 13,
2006 Opinion and Order of the Bankruptcy Court for the United
States District Court for the Eastern District of Pennsylvani a,
it is hereby ORDERED that the Decision rendered therein granting
t he Defendants’ Motion for Summary Judgnent is REVERSED for the
reasons set forth in the precedi ng Menorandum Qpi nion and this
matter is REMANDED to the Bankruptcy Court for all appropriate

further proceedings.

BY THE COURT:

/[s/ J. Curtis Joyner
J. CURTI S JOYNER, J.
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