
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

_____________________________________

QUANDRY SOLUTIONS, INC. d/b/a QSI
CONSULTING

Plaintiff,

v.

VERIFONE INC., VERIFONE
TRANSPORTATION SYSTEMS INC. and
AMOS TAMAM

Defendant.
_____________________________________

:
:
:
:
:
:
:
:
:
:

CIVIL ACTION 
NO.  07-097

ORDER AND MEMORANDUM

ORDER

AND NOW this 1st day of March, 2007, upon consideration of Defendants’ Motion to

Dismiss Certain Counts of the Complaint (Document No. 6, filed January 17, 2007); Plaintiff’s

Response to Defendants’ Motion to Dismiss Certain Counts of the Complaint (Document No. 7,

filed February 6, 2007); and Reply Memorandum in Further Support of Defendants’ Motion to

Dismiss Certain Counts of the Complaint (Document No. 8, filed February 13, 2007), for the

reasons set forth in the attached Memorandum, IT IS ORDERED that Defendants’ Motion to

Dismiss Plaintiff’s Complaint is GRANTED IN PART AND DENIED IN PART, as follows:
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.

MEMORANDUM

I. INTRODUCTION

dismiss Count Ten

of the Complaint in part and Counts Two, Three, Four, Five, Six, Seven, Eight, and Nine in their

entirety.  Defendants’ motion does not address the remaining count, Count One.

II. BACKGROUND

The following facts are taken from the Complaint, and are presented in the light most

favorable to plaintiff.

On or about October 25, 2004, the Philadelphia Parking Authority (“PPA”) issued a Request

for Proposals to upgrade taxicabs in the Philadelphia metropolitan area.  Compl. ¶ 14.  The PPA

“strongly encouraged” the participation of Disadvantaged Minority Business Enterprises,
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Disadvantaged Women Business Enterprises, and/or Disadvantaged Disabled Business Enterprises. 

Id. ¶ 17.  Plaintiff, Quandry Solutions, Inc. (“QSI”) is registered with the City of Philadelphia as a

Disadvantaged Minority Business Enterprise (“M-DBE”).  Id. ¶ 18.

On or about November 16, 2004, an officer of QSI met with defendant Tamam and the VTS

Vice President of Operations.  Defendant VTS was not a registered Disadvantaged Business and

allegedly sought out the partnership of QSI to comply with PPA’s request for proposals.  An oral

contract was allegedly entered into during the course of the November 16, 2006 meeting.  The

alleged oral contract provided that QSI was to “provide assistance in training, software development

and Value Added Resellers to prepare and implement” a taxicab upgrade proposal for the PPA.  Id.

¶ 26.  Pursuant to the oral contract, VTS was to compensate QSI for these services by paying “either

fees equal to twenty percent of any contract awarded by the City or, in the alternative, consulting

fees in the approximate amount of $1,900,000.00.”  Id. ¶ 27.  

VTS filed a Solicitation of Participation form, placing the PPA on notice that QSI was a M-

DBE partnered with VTS.  VTS submitted a bid in a timely manner, with the active participation of

QSI.  Following the submission of the bid, the parties had several conversations between January

and June 2005, in which VTS agreed to raise QSI’s compensation level to thirty percent of any

contract awarded.  Id.  ¶¶ 29-32.

On or about September 27, 2005, VTS was awarded the PPA contract.  QSI prepared an

implementation plan that was provided to VTS on or about October 31, 2005.  Following a

presentation of the plan, defendant Tamam “sought to unilaterally alter the contractual

arrangement,” and “unilaterally and materially breached the contract between [VTS] and QSI.” 

Id. ¶ 44, 46.

Plaintiff filed suit against VTS, Tamam, and Verifone on December 8, 2006 in the Court of
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Common Pleas, Philadelphia County. Defendants removed the case to this Court on January 9, 2007

pursuant to 28 U.S.C. § 1332 and 28 U.S.C. § 1441(a)-(b).

III. DISCUSSION

A. Legal Standard

In considering a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a court

must take all well pleaded facts in the complaint as true and view them in the light most favorable to

the plaintiff.  See Jenkins v. McKeithen, 395 U.S. 411, 421 (1969).  The Court must only consider

those facts alleged in the complaint in considering such a motion.  See ALA v. CCAIR, Inc., 29

F.3d 855, 859 (3d Cir. 1994).  A complaint should be dismissed if “it is clear that no relief could be

granted under any set of facts that could be proved consistent with the allegations.”  Hishin v. King

& Spaulding, 467 U.S. 69, 73 (1984).  Therefore, the facts alleged in plaintiff’s Complaint are

accepted as true in deciding this motion. 

B. Gist of the Action Doctrine–Counts Three, Four, Five, Eight, and Nine

Defendants first move to dismiss Counts Three, Four, Five, Eight, and Nine of the

Complaint, arguing that those claims are barred by the “gist of the action” doctrine.  Pennsylvania’s

gist of the action doctrine “bars claims for allegedly tortious conduct where the gist of the conduct

sounds in contract rather than tort.”  Hospicomm v. Fleet Bank, N.A., 338 F. Supp. 2d 578, 582

(E.D. Pa. 2004).  The purpose of the doctrine is to “preclud[e] plaintiffs from re-casting ordinary

breach of contract claims into tort claims.”  eToll v. Elias/Savion Advertising, Inc., 811 A.2d 10, 14

(Pa. Super. Ct. 2002).  Although a breach of contract can give rise to an actionable tort, “to be

construed as in tort . . . the wrong ascribed to defendant must be the gist of the action, the contract

being collateral.”  Bash v. Bell Tel. Co., 601 A.2d 825, 829 (Pa. Super. 1992).  “In other words, a

claim should be limited to a contract claim when ‘the parties’ obligations are defined by the terms of
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the contracts, and not by the larger social policies embodied by the law of torts.’” Bohler-Uddeholm

Am., Inc. v. Ellwood Group, Inc., 247 F.3d 79, 104 (3d Cir. Pa. 2001) (quoting Bash, 601 A.2d at

830).  

1. Fraud Claims–Counts Four, Five, Eight, and Nine

The first four claims that defendants allege to be barred by the gist of the action doctrine,

Counts Four, Five, Eight, and Nine, are all variations of fraud claims.  Specifically, these four tort

claims relate to the inducement of plaintiff to enter the alleged oral contract with VTS.   Fraud in the

inducement claims are not barred by the gist of the action doctrine where the fraud involves

representations of fact independent of promises of performance made in the contract.  See eToll,

811 A.2d at 17; TruePosition, Inc. v. Sunon, Inc., 2006 U.S. Dist. LEXIS 32918, *8 (E.D. Pa. May

3, 2006);  Air Products and Chemicals, Inc. v. Eaton Metal Products Co., 256 F. Supp. 2d 329, 341

(E.D. Pa. 2003).  On the other hand, when fraud described as fraud in the inducement is based on

statements made with regard to performance of the contract, such claims are barred under that

doctrine.  In such circumstances a plaintiff’s remedy lies in contract.  See Williams v. Hilton Group

PLC, 93 F. App’x 384, 386-87 (3d Cir. 2004) (finding that fraud in the inducement claim that

defendant had no intention of honoring the contract barred by gist of the action doctrine). 

Defendants argue that claims in this case are inextricably “intertwined” with promises to

perform under the contract and, as such, are barred under the gist of the action doctrine.  Def. Mot.

9.  The Court agrees.  Because these four claims essentially allege that defendants committed fraud

by inducing plaintiff into a contract that defendants did not intend to honor, the fraud is properly

considered as fraud relating to the performance of the contract.  See Galdieri v. Monsanto Co., 245

F. Supp. 2d 636, 651 (E.D. Pa. 2002) (holding that a “breach of contract claim cannot be

‘bootstrapped’ into a fraud claim merely by adding the words ‘fraudulently induced’ or alleging the
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contracting parties never intended to perform.”).  

Counts Four, Five, Eight and Nine are barred under Pennsylvania’s gist of the action

doctrine.  The Court grants Defendants’ Motion to Dismiss on this ground and Counts Four, Five,

Eight and Nine are dismissed.  In view of this ruling, the Court need not address defendants’ other

arguments for dismissal of these claims.

2. Conversion Claim–Count Three

Defendants also argue that plaintiff’s claim for conversion in Count Three should be barred

by the gist of the action doctrine.  In that claim, plaintiff alleges that as part of the contract between

plaintiff and defendants, plaintiff provided “certain proprietary software and intellectual property” to

defendants, and defendants retained possession and control of that property after the breach of the

contract.  Compl. ¶¶ 80-82.  

The Superior Court of Pennsylvania has held that a claim for conversion may be barred by

the gist of the action doctrine.  Pittsburgh Const. Co. v. Griffith, 834 A.2d 572, 584 (Pa. Super. Ct.

2003).  Specifically, courts have applied the gist of the action doctrine to conversion claims when

entitlement to the chattel at issue is predicated solely on the agreement entered into by the parties. 

See, e.g., Freedom Med. Inc. v. Royal Bank of Canada, 2005 U.S. Dist. LEXIS 37836, *27 (E.D. Pa.

Dec. 30, 2005).  

Construing plaintiff’s conversion claim in the light most favorable to plaintiff, the Court

concludes that plaintiff’s conversion claim is based upon a duty to pay that arose from the parties’

oral contract.  The Court further concludes that defendants’ contractually-defined obligation to pay

is central to the conversion claim.  Accordingly, the conversion claim is barred by the gist of the

action doctrine.  The Court grants defendants Motion to Dismiss on this ground, and Count Three,

plaintiff’s conversion claim, is dismissed.  Because the Court grants the Motion to Dismiss on this
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ground, it need not reach the additional arguments raised by defendants as to this claim.

C. Intellectual Property Infringement Claim–Count Two

In Count Two, plaintiff alleges that, pursuant to the oral contract, plaintiff provided 

“software development in conjunction with the preparation” of the PPA proposal.  Compl. ¶ 67. 

Further, plaintiff states that after the breach of contract, “no compensation or licensing agreement

was made for the software packages provided to VTS,” and “upon information and belief,

defendants continue to utilize the software developed by QSI in the normal course of their

business.”  Compl.  ¶¶ 72-73.  Essentially plaintiff argues that without compensation or licensing

the software “remains the intellectual property of QSI,” and “continued use of the software by VTS

infringes upon the intellectual rights of QSI.”  Compl. ¶¶ 75-76.  

The Court notes that “intellectual property infringement” is not a recognized cause of action. 

Even liberally reading Count Two to be a claim for copyright infringement, the claim must fail

because plaintiff has not alleged that the software was the subject of a valid copyright.  See Feist

Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991) (to state a cause of action for

copyright infringement a plaintiff must allege ownership of copyright and copying by the

defendant).  Similarly, the Complaint does not identify any protectable mark to support a claim of

trademark infringement, see Opticians Assoc. of Am. v. Indep. Opticians of Am., 920 F.2d 187, 192

(3d Cir. 1990), nor any patent rights to support a claim of patent infringement.  Cf. University of

Colorado Found., Inc. v. Am. Cyanamid Co., 196 F.3d 1366, 1371 (Fed. Cir. 1999).



1Defendant VTS is alleged to be a fully owned subsidiary of defendant Verifone–an
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consider all well pleaded facts in the Complaint as true.
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D. Negligent Supervision Claim–Count Six

Count Six of the Complaint asserts a claim for negligent supervision against Verifone which 

relates to the supervision of VTS, its subsidiary.1  Defendants offer two alternate grounds to dismiss

this claim: (1) parent corporations are not automatically liable for the actions of their subsidiaries,

and (2) the economic loss doctrine precludes the negligent supervision claim.  

A claim for “negligent supervision” under Pennsylvania law is properly stated “where the

employer fails to exercise ordinary care to prevent an intentional harm to a third party which (1) is

committed on the employer’s premises by an employee acting outside the scope of his employment

and (2) is reasonably foreseeable.”  Petruska v. Gannon Univ., 462 F.3d 294, 309 n.14 (3d Cir.

2006) (quoting Mullen v. Topper’s Salon & Health Spa, Inc., 99 F. Supp. 2d 553, 556 (E.D. Pa.

2000)).

Plaintiff alleges in the Complaint that Verifone is the parent corporation of VTS, not an

employer.  Under those circumstances, “negligent supervision” is not a viable theory of liability.  In

contrast to the employer-employee context, there is no general duty for a parent corporation to

supervise its subsidiary; absent a piercing of the corporate veil, a parent corporation is “not normally

liable for the wrongful acts or contractual obligations of a subsidiary even if or simply because the

parent wholly owns the subsidiary.”  Jean Anderson Hierarchy of Agents v. Allstate Life Ins. Co., 2

F. Supp. 2d 688, 691 (E.D. Pa. 1998).  In this case, plaintiff has failed to allege any reason to pierce

the corporate veil.  Accordingly, the Court grants the Motion to Dismiss on this ground, and Count
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Six is dismissed.

E. Conspiracy Claim–Count Seven

Count Seven of the Complaint is a claim for civil conspiracy alleging that Tamam, VTS and

Verifone conspired to harm plaintiff.  See Compl. ¶ 117 (“All defendants acted in concert to keep

the truth concerning the plans of VTS and Tamen [sic] from Plaintifff.”).  Defendants argue that

Count Seven should be dismissed because it fails to adequately state a claim for conspiracy.  

To state a claim for conspiracy, the complaint need not contain “evidentiary details regarding

the conspiracy.”  Berk v. Ascott Inv. Corp., 759 F. Supp. 245, 260 (E.D. Pa. 1991) (quoting Alfaro

v. E.F. Hutton & Co., Inc., 606 F. Supp. 1100, 1117-18 (E.D. Pa. 1985)).  Rather, the complaint

need only “describe the general composition of the conspiracy, some or all of its broad objectives,

and defendant’s general role in that conspiracy.”  Id. at 260-61 (quoting Alfaro, 606 F. Supp. at

1117-18); 

The Complaint fails to aver a conspiracy as required by applicable law.  Instead, Count

Seven contains “a mere general allegation . . . or averment of conspiracy or collusion without

alleging the facts which constituted such conspiracy or collusion.”  DeAngelo v. Brady, 185 Fed.

Appx. 173, 175 (3d Cir. 2006). As such, the conspiracy claim “is a conclusion of law and is

insufficient to state a claim.”

Id.  Accordingly, the Court grants defendants’ Motion to Dismiss on this ground, and Count Seven

is dismissed without prejudice 

F. Breach of Implied Duty of Good Faith–Count Ten

Count Ten alleges both a claim for unjust enrichment and breach of the “implied 

covenant of good faith.”  Defendants seek to dismiss that part of Count Ten which asserts a claim
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for breach of implied covenant of good faith on the ground that this claim is precluded by the

express contract between the parties.  See USX Corp. v. Prime Leasing, Inc., 988 F.2d 433, 438-39

(3d Cir. 1993) .  

On the present state of the record, it is not clear what, if any, terms are included in any

contract, and therefore it would be premature to grant the Motion to Dismiss on this ground.  See id.

(“[I]mplied covenants and any express terms of a contract are necessarily mutually exclusive – one

can invoke ‘implied’ terms only when there are no express terms in the contract relating to the

particular issue.”).  Accordingly, defendants’ Motion to Dismiss is denied as to this claim.

IV. CONCLUSION

For the foregoing reasons, defendants’ Motion to Dismiss is granted in part and denied in 

part.  Counts Two, Three, Four, Five, Six, Eight, and Nine are dismissed with prejudice, and Count

Seven is dismissed without prejudice to plaintiff’s right to file an amended complaint with respect

to that claim within twenty days if warranted by the facts.  In all other respects, defendants’ Motion

to Dismiss is denied.

BY THE COURT:

/s/ Honorable Jan E. DuBois      

JAN E. DUBOIS, J.


