IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OBDULI O POLANCO, et al. : ClVIL ACTION
. :
CONEQTEC UNI VERSAL, et al. : NO. 07-199
MEMORANDUM
Bartle, C. J. February 15, 2007

This is a products liability action initially filed in
the Court of Common Pl eas of Phil adel phia County. It was renoved
to this court, and plaintiffs now nove to remand to the state
court.

I n accordance with Rul e 1007 of the Pennsylvania Rul es
of Civil Procedure, plaintiffs commenced this action by filing a
praecipe for a wit of summons on Novenber 8, 2006. The summons
was issued forthwith and served with the praeci pe on defendants
on Novenber 13, 2006. On Decenber 6, 2006, defendants filed in
the Court of Common Pleas a Rule on plaintiffs to file a
conplaint. Plaintiffs filed a conplaint on Decenber 22, 2006,
whi ch was served on defendants on Decenber 26, 2006. Defendants
removed this action here on January 17, 2007. The basis of
removal was diversity of citizenship and an anmount in controversy
in excess of $75,000, exclusive of interest and costs. See 28
U S.C. § 1332(a).

Plaintiffs, in support of their notion to renmand, argue

t hat defendants did not renove the action within the thirty day



period required under 28 U S.C. 8§ 1446(b). This section
provi des:

The notice of renoval of a civil action or
proceedi ng shall be filed within thirty days
after the receipt by the defendant, through
service or otherw se, of a copy of the
initial pleading setting forth the claimfor
relief upon which such action or proceeding
is based, or within thirty days after the
servi ce of summons upon the defendant if such
initial pleading has then been filed in court
and is not required to be served on the

def endant, whi chever period is shorter.

If the case stated by the initial pleading is

not renovable, a notice of renobval may be

filed within thirty days after receipt by the

def endant, through service or otherw se, of a

copy of an anended pl eadi ng, notion, order or

ot her paper fromwhich it may first be

ascertained that the case is one which is or

has becone renovabl e,

The praecipe for wit of sumons, filed on Novenber 8,
2006, sinply contained the names and addresses of all the parties
but no allegations. On the face of the praecipe, it appeared
that the plaintiffs were of diverse citizenship from al
defendants. The sumons itself identified the names of the
parties, set forth the address of the plaintiffs, and gave notice
that plaintiffs "have comenced an action agai nst you
[ defendants].” Again, it included nothing about the nature of
the clains or the anount of damages. Plaintiffs also filed and
served with the summobns and praeci pe a docunent entitled "C vil
Cover Sheet." Like the praecipe, it listed the names and
addresses of all the parties but, unlike the praecipe or the

sumons, it stated that the amount in controversy was nore than



$150,000.' Plaintiffs maintain that the action had to be renoved
within thirty days after Novenber 13, 2006 when t he summons,
praeci pe, and G vil Cover Sheet were served. Plaintiffs assert
that at this point defendants had sufficient information to know
that federal subject matter jurisdiction existed. Renoval of the
action to this court occurred nore than thirty days later, as

not ed above, on January 17, 2007.

Plaintiffs rely on Foster v. Mitual Fire, Marine &

I nl and I nsurance Co., 986 F.2d 48 (3d G r. 1993). There our

Court of Appeals rejected the notion that the clock begins to run
when the defendants | earned through correspondence or some ot her

i nformal neans that federal subject matter jurisdiction exists.

| nstead, the court held "that § 1446(b) requires defendants to
file their Notices of Removal within thirty days after receiving
a wit of summons, praecipe, or conplaint which in thensel ves
provi de adequate notice of federal jurisdiction ...." 986 F.2d

48, 54 (3d GCir. 1993). Under Foster, we would be limted to a

1. The Cvil Cover Sheet further identified the action as
soundi ng in negligence and product liability. However, it did
not provide any further details about the clains. The Cvil
Cover Sheet is not nentioned in the Pennsylvania Rules of Gvil

Procedure. It is a creature of the Local Cvil Rules of the
Court of Common Pl eas of Phil adel phia County. See Phil adel phia
Cv. R 205.2(b). Its purpose appears to be to facilitate the

adm ni stration of the court's docket and possibly provide useful
statistical information. \Watever inportance a Cvil Cover Sheet
may have, it is not a wit of sumons, praecipe, or conplaint.

It cannot be used to commence an action under Pennsylvania | aw
and is not deened a pl eadi ng under Pennsylvania |law. See Pa. R
Cv. P. 1007 and 1017.
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revi ew of what was contained within the four corners of these
speci fic docunents. The Civil Cover Sheet is not one of them
While, in our view, plaintiffs could not prevail on
their remand notion under the rule enunciated in Foster, it is
now a noot point since Foster is no longer the lawin this

circuit. Qur Court of Appeals, in Sikirica v. Nationw de

| nsurance Co., 416 F.3d 214 (3d Cr. 2005), declared that the

Suprene Court had inplicitly overrul ed Foster in Miurphy Brothers,

Inc. v. Mchetti Pipe Stringing, Inc., 526 U S. 344 (1999). The

Suprene Court held that under 8 1446(b) the thirty day renova
period can never begin to run until the defendants have been
formally served with process. Were, as here, defendants are
served with a sunmons and the conplaint is filed at a | ater date,
the thirty day period comences fromthe tine the defendants
received a copy of the conplaint. 1d. at 354. The initial

pl eadi ng described in 8 1446(b) is the conplaint, not the
sumons, praecipe for wit of summons, or some ot her docunent

like a Cvil Cover Sheet. See Skirica, supra at 222.

Si nce defendants did not receive a copy of the
conplaint until it was served on them on Decenber 26, 2006, the
removal of the action to this court on January 17, 2007 was
timely under 28 U.S.C. § 1446(b). Accordingly, the notion of
plaintiffs to remand this action to the Court of Conmon Pl eas of

Phi | adel phia County will be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OBDULI O POLANCO, et al . ) CVIL ACTI ON
. )
CONEQTEC UNI VERSAL, et al . NO. 07-199
ORDER

AND NOW this 15th day of February, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED that the notion of plaintiffs to remand to the Court of
Common Pl eas of Phil adel phia County (Doc. #3) is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



