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In this nmenorandum the Court considers two cross-
notions for summary judgment concerning the proper neasure of
damages under Pennsylvania | aw for breach of a non-conpetition

agreenent .

BACKGROUND

Cal Fishkin and Igor Chernonzav are securities traders
who were hired fresh out of college by Susquehanna | nternational
G oup, LLC (“SIG )in 1999. M. Fishkin and M. Chernonzav |eft
SIGin early 2003 to start their own conpeting business, TABFG
LLC (“TABFG' ), which traded through a joint venture forned with a
separate conpany, NT Prop. Trading LLC (“NT Prop”). Conplicating
M. Fishkin and M. Chernonzav’'s new venture were restrictive
covenants not to conpete that had been included in their

enpl oynment contracts with SIG



These restrictive covenants barred M. Fishkin and M.
Chernonzav fromtrading in any products that they had traded
during the three nonths before they left SIGs enploy, for a
period of either nine nonths after termi nation or three years
after beginning SIGs initial training course, whichever was
|ater. The covenants also barred M. Fishkin and M. Chernonrzav
frompartnering with anyone who was enployed at SI G during the
nine nonths prior to their termnation for a period of five years
after their termnation. As a renedy for breach of these
covenants, the enploynent contract gave SIG the option to either
obtain |iquidated damages of between $700, 000 and $800, 000 or
alternatively to obtain an injunction to enforce the covenants
and seek any other renedies to which it was entitled at | aw.

This action was filed by M. Fishkin and M. Chernonzav
in state court in 2003, seeking a declaratory judgnent that their
non-conpetition agreements were unenforceable.! SIG renoved the
case to this Court, inpleaded TABFG and NT Prop. as third-party
defendants, and filed a countercl ai mseeking an injunction
agai nst M. Fishkin and M. Chernonzav to enforce their non-
conpetition agreenents and seeki ng damages agai nst them for

breach of contract and against all four counterclaimdefendants

! In addition to M. Fishkin and M. Chernonzav, another
former SIG enployee is also a plaintiff in this suit, Francis
Wsniewski. M. Wsniewski is not named as a defendant in any of
SIG s counterclainms and has not joined in either of the cross-
nmotions for summary judgnent at issue here.
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for m sappropriation of trade secrets, conversion, tortious
interference with contract, and civil conspiracy.

Numer ous proceedi ngs have al ready been held in this
matter. SIG noved for a prelimnary injunction to enforce M.
Fi shkin and M. Chernonrzav’'s non-conpetition agreenents. After a
week-1ong hearing, the request for a prelimnary injunction was
granted on Septenber 16, 2003, by the Honorable Janes McGrr
Kelly. In February 2006, SIG noved for sunmmary judgnment to nake
permanent the prelimnary injunctive relief. This Court granted
that notion on May 31, 2006. Now before the Court are two cross-
nmotions for summary judgnent: 1) the Mdtion of Cal Fishkin, Igor
Chernonzav, and TABFG LLC for Summary Judgnent on the C ains for
Damages for Breach of the Restrictive Covenants in Counts |, 1V,
and V of the Anended Counterclaimand 2) the Mtion of
Count er cl ai mant Susquehanna International Goup LLP for Summary
Judgnent Regardi ng Di sgorgenment of Profits and in Qpposition to the
Motion of Cal Fishkin, Igor Chernonzav and TABFG LLC for Summary
Judgrent . ?

The central |egal dispute in these cross-notions is the
proper neasure of damages for M. Fishkin and M. Chernonrzav’s
breach of their non-conpete covenant. SIG concedes that because

of the nature of the trading business, it cannot identify

2 Counterclaimdefendant NT Prop filed its own notion for
summary judgnent. That notion has been addressed in a separate
or der.



specific trading business it |ost because of M. Fishkin and M.
Chernonzav’ s conpetition or estimte the value of its | ost
profits. Instead, it contends that its damages shoul d be
measured by the profits that M. Fishkin and M. Chernonzav (as
well as their conpany TABFG and its partner NT Prop) earned
during the five nonths fromlate April to md Septenber 2003 in
whi ch they were breaching the agreenents. These profits

al |l egedly amount to $3, 200, 000.

I n opposition, M. Fishkin, M. Chernonzav, and TABFG
contend that their profits are neither a proper nor a legally
avai | abl e neasure of damages for SIGs loss. They further argue
that, if SIG cannot prove its lost profits, then it has no
| egal | y conpensabl e danages for its clains of breach of contract,
tortious interference and conspiracy, and these clains nust be
t herefore be di sm ssed.

This Court will deny SIGs notioninits entirety and
grant the notion of M. Fishkin, M. Chernonzav, and TABFG in
part. For the reasons given below, the Court believes that SIG s
clainms here do not entitle it to obtain the counterclaim
def endants’ gains as damages for its |osses. The proper neasure
of damages for the clains at issue here are SIGs lost profits.
|f, as SI G concedes, these lost profits cannot be estimted, SIG
i's nonetheless entitled to nom nal danmages if it can establish

the defendants’ liability and the fact (if not the anobunt) of its



damages. Because the Court finds that there are disputed issues
of fact as to whether SIG has suffered damages, the counterclaim

defendants are not entitled to summary judgnent.

LEGAL ANALYSI S

The parties agree that SIG s counterclains here are
governed by Pennsylvania | aw. Under Pennsylvania |law, the party
all eging a breach of contract has the burden of proving danages

resulting fromthat breach. Spang & Co. v. U S. Steel Corp., 545

A . 2d 861, 866 (Pa. 1988); Corestates Bank, N.A v. Cutillo, 723

A 2d 1053, 1058 (Pa. Super. C. 1999). Danmges nust be
established with “reasonabl e certainty” and may not be recovered
if they are too specul ative, vague or contingent. Spang. Proof
of the exact anount of |oss or a precise calculation of danmages,
however, is not required as long as the evidence “wth a fair
degree of probability” establishes a basis for the assessnent of

damages. 1d., quoting Aiken Indus., Inc. v. Estate of WIson,

383 A . 2d 808, 812 (Pa. 1978) (plurality opinion).

A SIG may not obtain the profits that the defendants nade
while conpeting with SIG as danages for the defendants
breach of the non-conpetition agreenents.

Under Pennsyl vania | aw, danages for breach of a non-
conpetition agreenent are usually neasured as the profits that

t he non-breaching party lost as a result of the breach. Anerican



Air Filter, Inc. v. MN chol, 527 F.2d 1297, 1299 (3d Cr. 1975)

(plaintiff’s damages were properly neasured as “the profits it
woul d have nmade on sales it could reasonably expect to have
secured had [the defendant] not sold in breach of the

agreenent”); Tel Anerica Medic Inc. v. AMN Tel evision, 2002 WL

32373712 at *17 (E.D. Pa. Sept. 26, 2002) (sane); Aiken, 383 A 2d

at 812 (plurality opinion) (sane); Scobell, Inc. v. Schade, 688

A 2d 715, 718-19 (Pa. Super. C. 1997) (sane).

Here, however, SIG has conceded that, because of the
nature of its business in trading securities, it is “inpossible
to calculate trading profits SIG wuld have nade but for the
violation of the restrictive covenant or the value of the good
will lost” and therefore “it is inpossible to prove the anount it
lost.” SIGs Mem of Law (“SIG Mem”) in Support of its Motion
for Summary Judgnment at 12, 14. Instead, for damages on its
clains, SIG seeks “disgorgenent” of all the profits generated by
t he countercl ai mdefendants “fromthe violation of the
restrictive covenants by Fi shkin and Chernonzav, plus interest.”
SIG Mem at 2. SIGcharacterizes what it seeks as “restitution
damages.” |d. at 15.

Pennsyl vani a | aw recogni zes restituti on damages as one
of “three distinct, yet equally inportant, theories of damages to
remedy a breach of contract: ‘expectation” damages, ‘reliance

damages, and ‘restitution’ damages.” ATACS Corp. v. Trans Wrld




Comruni cations, Inc., 155 F. 3d 659, 669 (3d Gr. 1998); see also

Trosky v. CGvil Service Conmmin, 652 A 2d 813, 817 (Pa. 1995).

Expect ati on damages are the “preferred basis for contract
damages” and seek to give the injured party the benefit of its
bargain by attenpting to place the aggrieved in as good a
position as it woul d have been, had the contract been perforned.
Id. Expectation damages are neasured by “the | osses caused and
gains prevented by defendant’s breach,” |ess any savings or other

benefits fromthe defendant’s non-performance. 1d., citing

Amrerican Air Filter, 527 F.2d at 1299.

Al t hough expectation damages are the usual and
preferred remedy for breach of contract, an injured party may
alternatively seek reliance and restitution damages. Such
damages are typically resorted to when “recovery based on
traditional notions of expectation damages is clouded,” as it is
here, “because of the uncertainty in measuring the loss in val ue
to the aggrieved contracting party.” [|d. Reliance damges seek
to put the injured party in the position that it would have had,
if the contract had never been nade and are usually neasured by
t he expenditures made in performance of the contract.
Restitution damages, in contrast, seek to prevent one party from
bei ng unjustly enriched and are neasured by the benefit received
by the party subject to restitution. [d. The purpose of

restitution damages, like that of reliance damages, “is to return



the plaintiff to the position it held before the parties

contract.” 24 Richard A. Lord, WIliston on Contracts § 64:2

(4th ed. 2006).

Here, under its restitution theory, SIG argues that the
benefit it conferred upon M. Fishkin and M. Chernonzav was the
training it gave themin SIGs analytical nmethods and its trading
met hod and the opportunities it gave themto | earn what areas of
trading were particularly profitable and to generate “good w |
with others in the trading pit.” SIG Mem at 16. SIG contends
this “know edge, strategy, and good will” enabled M. Fishkin and
M. Chernonrav to earn the $3,200,000 in profits that the two
generated for their joint venture while breaching their non-
conpetition agreenents. It argues that the proper neasure of
restitution for the benefits conferred on M. Fishkin and M.
Chernonzav woul d be a di sgorgenent of these profits. 1d.

SIGs theory of restitution, however, is contrary to
the controlling opinion of the U S. Court of Appeals for the

Third Circuit in Anerican Air Filter, 527 F.2d at 1299-1301. I n

Anerican Air Filter, the court considered a conpany’s suit for

breach of a non-conpetition agreenent by its forner sal esperson.?

In addition to seeking damages for the profits it lost fromthe

3 Air Filter was deci ded under both Pennsylvania and
Kentucky |l aw. The case inplicated both states’ |aws, and the
court, finding no conflict between them applied themboth in
reaching its decision. 1d. at 1299 n. 4.
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sal esperson’s conpetition, the Air Filter plaintiff, like SIG

here, al so sought to obtain as damages any profits the
sal esperson’s new conpany nmade from his conpeting sales, as well
as any conmm ssions the sal esperson earned on those sal es.

The Air Filter court rejected the conpany’s attenpt to

measure its damages by the conpeting conpany’s profits, noting
“It]he basic failing of the plaintiff’s theory is that the
defendant’s profits are not necessarily equivalent to the
plaintiff’s | osses” and that to “conpel the defendant to di sgorge
these profits could give the plaintiff a windfall and penalize

t he defendant, neither of which serves the purpose of contract
damages.” |1d. at 1300. The court |ikew se rejected the
conpany’s attenpt to obtain the defendant sal esman’s conm ssi ons,
finding no relationship between the sal esman’s earnings and the
plaintiff's losses. 1d. at 1301. Instead, the court held that

t he proper neasure of damages for breach of the non-conpetition
agreenent were “the profits [the plaintiff] would have nmade on
sales it could reasonably expect to have secured had [the
defendant] not sold in breach of the agreenent.” [d. at 1300.

Like the plaintiff in Air Filter, SIG here is seeking

to measure its damages for breach of a non-conpetition agreenent
by the breaching party’'s profits rather than its own | osses. As

found by the Air Filter court, however, this is not an

appropriate neasure of damages for breach of a non-conpetition



agreenent, and there is no relationship between the profits M.
Fi shkin and M. Chernonzav nade by conpeting with SI G and the
conpensabl e | osses SI G suffered.

SIG attenpts to distinguish Air Filter on severa

grounds. First, it suggests that the case’s discussion of

whet her the defendant’s profits are a proper neasure of the

plaintiff's damages is obiter dicta. This is incorrect. The

pertinent issue on appeal in Air Filter was whether the trial

court had inproperly restricted the plaintiff in presenting

evi dence of its damages, specifically whether it had inproperly
restricted the plaintiff from presenting evidence of the

def endant conpany’s profits and the defendant sal esman’s

comm ssions. |d. at 1299. 1In resolving the issue, the court had
to determ ne whether the defendants’ profits and comm ssions were
a proper neasure of damamges for breach of a non-conpetition
agreenent. The court’s decision that they are not proper is

t herefore a binding holding and not dicta.

SIG also argues that Air Filter is distinguishable

because it did not specifically address restitution damages or
consi der whether the defendant’s profits could be recovered as
conpensation for benefits conferred to the defendant by the
plaintiff. SIGcontends that restitution would have been

i nappropriate in Air Filter because the salesman in that case

recei ved no specialized training or other benefit fromits
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enployer. In contrast, here SIG contends it provided val uabl e
specialized training to M. Fishkin and M. Chernonrav, the val ue
of which is properly neasured by the anount of profits they
earned as a result of that training. |In support of its argument,
SIGcites to two cases in which courts have held that the
defendant’s profits can be an appropriate neasure of restitution

for breach of a non-conpetition agreenent: Y.J.D. Restaurant

Supply Co., Inc. v. DIB, 98 Msc. 2d 462 (N. Y. Sup. . 1979) and

Patterson v. Jassmre, 31 A 40 (Pa. 1895).

The Court does not find either SIGs attenpt to

distinguish Air Filter or its contrary authority persuasive.

Al though the Air Filter court did not specifically nmention the

term“restitution,” it considered exactly the sane renmedy sought
by SIG here: the disgorgenent of all profits earned by the
defendants on sales in violation of the non-conpetition
agreenent. The court found that such a neasure of damages coul d
not be justified because conpelling the defendants to di sgorge
their profits could “give the plaintiff a wndfall and penalize
t he defendant, neither of which serves the purpose of contract

damages.” |d at 1300. The Air Filter court’s reasoning, even

t hough not couched in the | anguage of restitution, forecloses
SIG s theory.

Here, as in Air Filter, the “basic failing” of SIGs

theory is that the counterclai mdefendants’ profits are not
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necessarily equivalent to SIGs |osses, whether those | osses are
viewed as SIGs lost profits or SIGs restitution interest in the
benefit of its training. The value of the training that SIG gave
M. Fishkin and M. Chernonzav is not reasonably nmeasured by the
profits the two nade during their breach of the non-conpetition
agreenents. Although SIGs training indisputably benefitted M.
Fi shkin and M. Chernonzav and enabl ed themto becone profitable
traders, the value of that training bears no logical relationship
to the profits they earned for the five nonths in which they

vi ol ated their non-conpetition agreenents. Had M. Fishkin or
M. Chernonzav violated the non-conpetition agreenents for a
significantly shorter or |longer period of time, or at a tine when
the market was significantly nore or less profitable than it was
when they actually violated the agreenents, their profits would
have been substantially different than what they actually earned;
yet the value of the training they received would remain the

same. As in Ar Filter, conpelling the defendants to di sgorge

their profits as restitution would inproperly risk giving the
plaintiff a windfall or penalizing the defendant, “neither of
whi ch serves the purpose of contract danmages.”

The authority SIGcites is not to the contrary.

Y.J.D. Restaurant Supply is a decision of a New York state tri al

court applying New York law. It has no bearing on this suit
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under Pennsylvania |law. 4 Patterson, while a decision of the
Pennsyl vani a Suprene Court, was decided 113 years ago and was
|ast cited as authority 48 years ago on an unrel ated point of
I aw.

Al t hough Patterson supports SIG s argunent, the Court
does not believe it still represents a valid statenent of
Pennsylvania |aw. Patterson held that a plaintiff who could not
estimate the profits it lost froma defendant’s breach of a non-
conpetition agreenent could nonethel ess recover the defendant’s
profits as danmages. The court gave several rationales for its
deci sion. The non-conpetition agreenent in Patterson was
provi ded by the seller of a business to the buyer, and the court
anal ogi zed the breach of the agreenent to the infringenent of
intellectual property, reasoning that the business good will that
t he agreenment was designed to protect “would seemto be just as
much property as is the right to a patent or copyright.” [d. at

45, The Patterson court also anal ogi zed the breach of the

4 Even if Y.J.D. were relevant authority, it would be
di stinguishable. 1n Y.J.D , the non-conpetition agreenent at
i ssue was entered into as part of the defendant’s sale of his
business to the plaintiff. After the sale, the defendant
breached the agreenent, opened a conpeting business, and then
sold it to another. 1d., 98 Msc. 2d at 463. After a bench
trial, the trial court awarded the defendant’s profit fromthe
sal e of the conpeting business to the plaintiff as damages,
reasoni ng that the defendant had, in effect, sold his business
good will twice in violation of his agreenent. 1d. at 464-65.
Thi s reasoni ng does not apply here, because the Fishkin and
Chernonzav non-conpetition agreenents were part of enpl oynent
contracts, not part of the sale of a business.
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agreenent to breach of a fiduciary duty by a “trustee who has
wrongfully used the trust property for his own advantage” and
justified the award of the defendant’s profits on the principle
of equity “that a wongdoer shall never profit by his own wong.”
Id.

The Patterson court’s anal ogy between breach of a non-
conpetition agreenent and patent or copyright infringenment does
not appear to have been foll owed by any nodern Pennsyl vani a
deci sions, and even if still valid, would be inapplicable here
because the Fishkin and Chernonzav agreenents do not involve the
sal e of a business or business good will. The Patterson court’s
anal ogy of breach of a non-conpetition agreenent to breach of a
fiduciary duty is contrary to the nodern understandi ng that
breaching a contract is not a “wong” and that tort or
“equi t abl e” damages are not avail able where are parties’ rights

are governed by contract. See, e.qg., Wndsor Securities v.

Hartford Life Ins. Co., 986 F.2d 655, 664 (3rd Cr. 1993)

(“Breach of contract, without nore, is not a tort.”); WIlson Area

School Dist. v. Skepton, 895 A 2d 1250, 1254 (Pa. 2006) (holding

unjust enrichnment or quasi-contract damages to be unavail abl e
when the rel ati onship between the parties is founded on a witten
agreenment or express contract).

Having found the case law cited by SIGto be neither

bi ndi ng or persuasive, the Court believes Air Filter controls
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here. The Court finds, in accordance with that decision, that
SI G cannot obtain the counterclaimdefendants’ profits as damages
for breach of the non-conpetition agreenents because di sgor genent

of those profits would not accurately reflect SIG s damages.

B. SIGis not entitled to obtain the value of the training
it gave to M. Fishkin and M. Chernonzav as
restitution damages for their breach of their non-
conpetition agreenents.

SIG has raised an alternative theory of its danmages.
At oral argunment on these notions, SIGrequested, if this Court
were to reject its argunent that it was entitled to the
countercl ai mdefendants’ profits as restitution for the benefit
conferred by SIGs training program that it be permtted, as an
alternative, to present direct evidence of the cost and val ue of
that training and recover that value as restitution damages. The
Court wll deny this request. Even this nore [imted restitution
damage theory is inappropriate under Pennsylvania | aw.

Contract damages for restitution require a defendant to
“di sgorge the benefit he has received by returning it to the
party that conferred it.” Trosky, 652 A . 2d at 817. The purpose
of restitution is to “return the plaintiff to the position it

held before the parties' contract.” 24 WIliston on Contracts

8§ 64: 2.
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Cases awarding restitution damages under Pennsyl vani a
| aw, however, uniformy involve “benefits conferred” by the
plaintiff that enure entirely to the advantage of the defendant.

See, e.qg., ATACS Corp., 155 F.3d at 669. |In ATACS, for exanple,

the court awarded a subcontractor restitution for the fair val ue
of the unpaid work it had done in support of its prine
contractor’s bidding proposal, finding that the subcontractor
contributed val uabl e services that benefitted the contractor’s
ultimate bid. Absent restitution, the subcontractor woul d have
received no benefit fromthe work it had done, which would have
accrued entirely to the benefit of the prime contractor.
Simlarly, in cases awarding restitution damages for
breach of a non-conpetition agreenment, restitution is granted
only where the benefit at issue profits the defendant only. See,

e.qg., Sobers v. Shannon Optical Co., Inc., 473 A 2d 1035 (Pa.

Super C. 1984); Ebright v. Shutter, 386 A 2d 66 (Pa. Super C

1978). In these cases, both involving the sale of businesses,
the plaintiffs paid separate consideration for non-conpetition
agreenents fromthe sellers of the businesses they purchased.
When the sell ers subsequently breached these non-conpetition
agreenents, the plaintiffs were entitled to restitution of the
separate consideration paid for those agreenents, |ess a pro-
rated anount for any tinme in which the sellers were not in

breach. Sobers at 1039 (awarding a “pro rata abatenent” of the

16



separate consideration paid as a “restitutionary neasure of
damages”); Ebright at 68-69 (sanme). |In these cases, unless
restitution was awarded, the plaintiffs would have provided the
sellers with a benefit, the noney paid, fromwhich they received
no advant age.

Here, however, the benefit for which SIG seeks
restitution, SIGs training of M. Fishkin and M. Chernonrzav,
did not enure entirely to the counterclai mdefendants’ benefit.
SIG al so received significant benefits fromthat training during
the three years that M. Fishkin and M. Chernonzav worked at SIG
and applied that training to generate profits on SIG s behal f.
As a consequence, the restitution SIG seeks for the value of its
training would not serve to return SIG “to the position it held
before the parties' contract,” but would instead give SIG an
unwarranted windfall. Awarding restitution for the training’ s
value would allow SIGto recover the cost of M. Fishkin and M.
Chernonzav’s training, while retaining the benefits of that
training. The Court therefore finds restitution damages for the

value of SIGs training to be unavail able here.?®

® SIGs request for restitution damages in this case al so
appears to fail for another reason. Under the Restatenent Second
of Contracts, when a party who is not in breach of a contract
seeks restitution froma party who is in breach, restitution is
avai l able only “on a breach by non-performance that gives rise to
a claimfor danages for total breach or on a repudiation.” Rest.
2d Contr. 8 373(1). Here, SIGdid not treat M. Fishkin and M.
Chernonzav’ s breach of their non-conpetition agreenents as a
total breach or a repudiation, but instead sought and obtai ned an

17



C. Denying SIGrestitution for the anount of the
defendants’ profits or the value of the defendants’
training does not work an injustice here.

Inits briefs and at oral argunent, SIG argues
strenuously that denying it restitution in the formof a
di sgorgenent of the counterclaimdefendants’ profits would reward
M. Fishkin and M. Chernonzav for their “wongdoing” and could
encourage other traders to breach their non-conpetition
agreenents. Because of the nature of securities trading, firnms
i ke SI G cannot prove the amount of profits they |ose froma
trader’s breach of a non-conpetition agreenent. SIG argues that
traders, knowng of the difficulty that firns will have proving
damages, will have an incentive to repudiate their agreenents
unless firnms are entitled to the disgorgenent of traders’ profits
upon any breach. SIG Mem at 19.

SIGs argunent is msplaced. SIG and other securities
trading firms have the ability to protect thenselves fromtheir
foreseeable inability to calculate profits they mght |ose as a
result of a trader’s breach of a non-conpetition agreenent by

i ncludi ng an appropriate |iquidated damages clause in their

injunction requiring themto specifically performtheir duties
under the agreenments. Having elected to hold M. Fishkin and M.
Chernonzav to the ternms of their contracts through an injunction,
Restatenent 8§ 373(1) would seemto bar SIG from seeking
restitution damages. Pennsylvani a, however, has not yet
expressly adopted § 373(1)and the parties have not addressed the
issue in their briefs. For these reasons, the Court wll not
decide the issue here and will deny SIG s request for restitution
damages on the other grounds set forth in this Menorandum
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traders’ enploynent contracts. Pennsylvania courts routinely
uphol d | i qui dated damages cl auses in non-conpetition cases and
have specifically upheld clauses that award the recovery that SIG
seeks here, disgorgenent of the breaching party's profits. See,

e.g., Omcron Systens, Inc. v. Winer, 860 A 2d 554, 564-65 (Pa.

Super. C. 2004) (awarding plaintiff |iquidated damages under the
terms of a non-conpetition agreenent in the amount of the gross
salary paid to the defendant while violating the agreenent).

SIG however, did not include a |iquidated damages
cl ause providing for disgorgenent in its enploynent contracts
with M. Fishkin and M. Chernonzav. Although their contracts
contained |iquidated damages cl auses, those clauses provided only
for alternative relief of either injunctive relief to enforce the
non-conpetition agreenents, plus whatever additional renedies
m ght be available at law, or |iquidated danmages in a graduated
amount of between $700, 000 and $800, 000. Here, SIG chose to
pursue injunctive relief and forego its right to |iquidated
damages.

Havi ng drafted the |iquidated damages cl auses in the
Fi shkin and Chernonrzav enpl oynent contracts and having chosen to
forego the |iquidated damages avail abl e under those contracts,
SI G “cannot be heard to conplain now that it nust bear the burden

of proving lost profits wth reasonable certainty.” Scobel

Inc. v. Schade, 688 A 2d 715, 719 (Pa. Super. Ct. 1997).
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D. Al though SIG may not be able to establish the anmount of
its damages, the counterclai mdefendants are not
entitled to summary judgnent because SI G can obtain
nom nal damages.

Al t hough, for the reasons set out above, SIG cannot
guantify the anount of danmages it suffered as a result of M.
Fi shkin and M. Chernonzav’'s breach of contract, the counterclaim
def endants are nonethel ess not entitled to sunmary judgnent here.
Pennsyl vania | aw all ows a party who can establish that
it has been harmed by another’s breach of contract, but who
cannot establish the anbunt of its |oss, to receive an award of

nom nal damages. Spang, 545 A 2d at 866, quoting Ai ken, 383 A 2d

at 812 (other internal quotations omtted)(“there nust be
evi dence of substantial damage in order to justify recovery of
nore than a nom nal suni); Scobell, 688 A 2d at 719 (“any breach
of contract entitles the injured party at |east to nom nal
damages”) .

Here, the Court finds that there renmain disputed issues
of fact as to whether SIG was harmed by M. Fishkin and M.
Chernonzav’s trading in breach of their non-conpetition
agreenents. SIGis therefore entitled to seek an award of
nom nal damages. The cross-notion for sumary judgnent of M.
Fi shkin, M. Chernonzav, and TABFGs will therefore be denied to
the extent it seeks to dismiss the clains at issue in these

notions and granted only to the extent it seeks to foreclose SIG
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from obtaining a disgorgenent of profits or other restitution
damages. °©

An appropriate Order foll ows.

6 Al though Pennsylvania law is clear that nom nal danmges
are avail able for breach of contract clains, it is not clear
whet her nom nal damages are available for tortious interference
or civil conspiracy clains arising out of a breach of contract.
The parties have not addressed this issue in their briefs. The
U.S. Court of Appeals for the Third Crcuit has held that where,
as here, a tortious interference claimfor inducing breach of a
non-conpetition agreenent alleges no injuries other than
pecuni ary |l osses resulting fromthe enpl oyee’s breach, “the
measure of damages for interference with contractual relations

will be identical to that for breach of contract.” Anerican Ar
Filter, 527 F.2d at 1300. Accordingly, for purposes of resolving
these notions for sumary judgnent, the Court will assune that

nom nal danmages are available for SIGs tortious interference and
civil conspiracy clains. The Court’s assunption that nom nal
damages are available for these clains is without prejudice to
the parties’ right to revisit this issue in appropriate pre-trial
notions concerning the charge to the jury.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAL FI SHKIN, et al., ) ClVIL ACTI ON
. :

SUSQUEHANNA PARTNERS, G P.,
et al.,

V.

TABFG LLC, et al., : NO. 03- 3766
ORDER

AND NOW this 12th day of February, 2007, upon
consi deration of the Mdtion of Cal Fishkin, Igor Chernonzav and
TABFG LLC for Summary Judgnent on the C ainms for Damages for
Breach of the Restrictive Covenants in Counts I, IV, and V of the
Amended Counterclaim (Docket # 149) and the Mdtion of
Count ercl ai mant Susquehanna Int’'l G oup LLP for Summary Judgnent
Regar di ng Di sgorgenent of Profits and in Qpposition to the Mtion of
Cal Fishkin et al for Summary Judgnent (Docket # 151), and the
responses thereto, and after oral argunent, |IT IS HEREBY ORDERED
that, for the reasons set forth in the acconpanyi ng nenorandum

1. The Mdtion of Cal Fishkin, Igor Chernonzav and
TABFG LLC for Summary Judgnent on the Clainms for Damages for
Breach of the Restrictive Covenants in Counts I, IV, and V of the
Amended Counterclaim (Docket # 149) is GRANTED I N PART and DEN ED
IN PART. The Motion is GRANTED to the extent it seeks to dism ss

Susquehanna Int’| Goup LLP s danmage clains on these Counts for



di sgorgenent of profits or other restitution damages. The Mdtion
is DENIED to the extent it seeks to dism ss these Counts in their
entirety.

2. The Motion of Counterclaimant Susquehanna Int’l G oup
LLP for Summary Judgnent Regardi ng Di sgorgenent of Profits and in
Qpposition to the Mdtion of Cal Fishkin et al for Summary Judgnent

(Docket # 151) is DEN ED.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




