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MEMORANDUM

EDUARDO C. ROBRENO, J. February 9, 2007

Before the Court are defendant Hector Santiago’s
petition to vacate his conviction and/or sentence pursuant to 28
U S.C 8§ 2255 (doc. nos. 50, 52), notion to stay proceedi ngs

pending the United States Suprene Court’s decision in Shepard v.

USA (doc. no. 54) and notion to suppl enent pursuant to Rule 15(a)

(doc. no. 58).

PROCEDURAL HI STORY
On July 10, 2001, a federal grand jury in the Eastern
District of Pennsylvania returned an ei ght-count indictnent
agai nst Santiago for his alleged involvenent in drug distribution
activity and the use of a firearmin furtherance of that drug
distribution. The indictnent served on Santiago included a

notice of prior convictions that cited four prior felony drug



convi ctions that Santiago had sustained.?

On Septenber 20, 2001, pursuant to a witten guilty
pl ea agreenent (doc. no. 25), Santiago pled guilty to Counts Four
t hrough Eight of the indictnment. Those counts included
possession of a firearmby a convicted felon, in violation of 18
US C 8 922(g)(1) (Counts Four and Eight), distribution of
cocaine, in violation of 21 U S.C. § 841(a)(1) (Count Five),
possession with intent to distribute cocaine, in violation of 21
US C 8 841(a)(1) (Count Six), and possession of a firearmin
furtherance of a drug trafficking crinme, in violation of 18
US C 8 924(c)(1)(A (Count Seven).

Bef ore signing the plea agreenent, Santiago crossed out
proposed paragraphs 9 and 10(a) through 10(c). Those paragraphs
stipulated that Santiago commtted the crimes contained in the
first three counts of the indictnent? and had been convicted of
four prior felony drug convictions. The plea agreenent also
stated, however, in a provision that Santiago did not cross out,
that the parties were “free to argue the applicability of any

ot her provision of the Sentencing Cuidelines” at sentencing,

! These four prior convictions all occurred in the

Phi | adel phia Court of Conmon Pl eas under docket nunbers CP 8906-
2172, CP 8906-3842, CP 8906-2604, and CP 8910- 3352.

2 The first three counts of the indictnment included:
di stribution of cocaine base, in violation of 21 U S.C. 8§
841(a) (1) (Counts One and Two); and possession with intent to
di stribute cocaine base, in violation of 21 U . S.C. § 841(a)(1)
(Count Three).

-2



including “crimnal history.” PlI. Agr. § 10.

Santiago was advi sed on several occasions that he faced
a twenty-year mninmum sentence of inprisonnment as a result of his
prior felony drug convictions and his use of a firearmin
furtherance of the drug trafficking crine to which he was
pleading guilty.® The witten plea agreenent itself so advised.
Pl. Agr. § 7. Santiago was al so advised at his plea hearing that
he faced a twenty-year m ni num sentence of inprisonnent.

Foll owi ng the plea hearing, the Probation Ofice
prepared a Presentence |Investigative Report (“PSR’). The PSR
stated that the statutory maxi num sentence for the crines of
conviction was life inprisonnment, with a mandatory m ni num
sentence of twenty years inprisonnent. PSR Y 73, 75. Santiago

objected to the PSR on the grounds that, inter alia, it

classified himas an “arnmed career crimnal” based on the four
prior convictions that had been “deleted” in the witten plea
agreenent. Dft.’s Obj. to PSR at 2-3 (doc. no. 36).

On February 15, 2002, the Court sentenced Santiago to a

3 The twenty-year mnimum period of incarceration was

cal cul ated as the sumof two mandatory m ni num sentences. The
Armed Career Crimnal Act provides that a defendant convicted of
a drug felony who already has three previous drug felony
convictions shall be inprisoned not |ess than fifteen years. 18
US C 8 1924(e). Furthernore, 18 U S.C. 8§ 1924(g) provides that
any person who uses or carries a firearmin furtherance of a drug
trafficking crime shall, in addition to the puni shnent provided
for the drug trafficking crine, be sentenced to a term of

i nprisonnment of not |less than five years. Santiago was subject
to both of these nmandatory m ni mum sent ences.
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total of 240 nonths inprisonnent (equivalent to the mandatory
m ni mum sent ence of 20 years inprisonnent),* six years supervised
rel ease, a fine of $1,000, and a $500 special assessnent.

On February 22, 2002, Santiago filed an appeal with the
United Court of Appeals for the Third Crcuit. The Third Grcuit
affirmed Santiago’s conviction and sentence on Septenber 2, 2003.
Santiago’s notion to vacate, set aside, or correct sentence,
filed in August 2004, follows the appellate court’s affirmation

of the conviction and sent ence.

[1. SANTI AGO S SECTI ON 2255 PETI TI ON

Santiago relies on three separate grounds in support of
his petition. First, he argues that the Court abused its
discretion in allowng his base offense I evel to be enhanced
based on his classification as an arned career crimnal. Second,
Santiago maintains that his defense counsel was ineffective
during plea negotiations and sentencing because counsel failed to
fully inform Santiago that it was the Governnent’s burden of
proof to prove the “guideline enhancenents” beyond a reasonable
doubt, and Santiago’s plea was therefore involuntary and

unintelligent. Third, Santiago contends that the federal

4 The Court sentenced Santiago to 180 nont hs of
i nprisonnment on Counts 4, 5, 6, and 8 to be served concurrently,
the mandatory mni mumunder 18 U S.C. 8 1924(e). The Court al so
sentenced Santiago to 60 nonths inprisonment to be served
consecutively, the mandatory m ni mum under 18 U.S.C. § 1924(Q).
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Sent enci ng Gui delines are unconstitutional because they allow a
judge to nmake findings of fact which increase puni shnent beyond
the rel evant statutory maxi num for which an accused may not have
been indicted or admtted to within a plea of guilty.

Santiago has al so noved to supplenent his petition to
include a fourth ground: that Santiago’ s counsel was representing
a governnment informant who provided information about Santiago in

the investigation of his case (doc. no. 58).

A Santi ago’ s Booker d ai n?

The first and third grounds of Santiago’s petition

i nvol ve Santiago’s allegations that, under Blakely v. WAshi ngton,

542 U.S. 296 (2004), the Court inproperly considered his prior
convictions in determning the appropriate sentence follow ng his
guilty plea.

1. Legal St andards

In Al nendarez-Torres v. United States, the Suprene

Court held that a judge may determ ne the existence of a prior
conviction that increases the sentence faced by the defendant,

and prior convictions need not be alleged in the indictnment or

> Al t hough Santiago relies on Blakely for his clains, the
Third Grcuit has held that Second 2255 petitions under Apprendi
and Bl akely are governed by the Suprene Court’s intervening
decision in United States v. Booker, 543 U S. 220 (2005). See
Lloyd v. United States, 407 F.3d 608, 611 (3d Cr. 2005).
Therefore, Santiago’s clains are governed by the Third Crcuit’s
Booker anal ysi s.
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established as an el enent of the offense. 523 U S. 224 (1998).
Recent Suprene Court precedent, however, has explored in greater
depth what factual findings a judge may neke to enhance a

def endant’ s sentence, and what factual findings may only be nmade
by a jury, thus calling into question the precise scope of the

rule set forth in Alnendarez-Torres. For exanple, in Blakely,

upon which Santiago relies, the Suprene Court struck down a

maxi mum sent ence i nposed by a state court that was enhanced based

on judicial factfinding because the “statutory maxi nuni that a

judge may i npose nust be solely based on “the facts reflected in

the jury verdict or admtted by the defendant.” 542 U. S. at 303.
I n August of 2004, when Santiago originally filed this

petition, the Suprenme Court had not yet decided the |andmark case

of United States v. Booker, 543 U S. 220 (2005). O course,

since then, Santiago’'s forecast that Blakely would apply to the
federal sentencing guidelines has been validated by the Suprene
Court. See id. at 227. Specifically, the Suprenme Court held in
Booker that:

Any fact (other than a prior conviction) which is

necessary to support a sentence exceedi ng the nmaxi mum

aut horized by the facts established by a plea of guilty

or a jury verdict nmust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt.

Booker, 543 U. S. at 244 (enphasis added). Booker’'s clear

| anguage appeared to | eave intact, however, Al nendarez-Torres’'s

hol di ng that a judge could enhance a sentence based on a finding
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of a prior conviction.

The Third Crcuit |ater addressed whet her Al nendarez-

Torres is still good law in |light of Booker. See United States

v. Ordaz, 398 F.3d 236 (3d Cr. 2005). In Odaz, the defendant,
who had been convicted for conspiring to distribute cocaine,
chal l enged his thirty-year sentence on the grounds that it was
the result of inproper judicial fact-finding. Although the
conspiracy charge ordinarily carried a twenty-year maxi num
sentence, a related statute provided that “if any person commts
such a violation after a prior conviction for a felony drug

of fense has becone final, such person shall be sentenced to a
termof inprisonnment of not nore than 30 years . . . .7 See 21
US C 8§ 841(b)(1)(C. The district court found that the

def endant had been convicted of a felony drug of fense and,

appl ying section 841(b)(1)(C, sentenced the defendant to the
enhanced thirty-year prison term On appeal, the defendant in
Ordaz argued that the fact of his prior conviction should have
been submtted to the jury. The Third Grcuit squarely rejected

this argunent, finding that the “holding in A nendarez-Torres

remai ns binding |law, and nothing in Blakely or Booker holds
otherw se.” Odaz, 398 F.3d at 240-41.

Santiago brings to the Court’s attention the case of



Shepard v. United States, 544 U.S. 13 (2005).° In Shepard, a

district court refused to use petitioner’s prior convictions to
enhance the mandatory m ni nrum conponent of his sentence because
the defendant’s prior convictions were entered upon guilty pleas.
The Suprenme Court reversed, holding that prior guilty pleas may
establish Armed Career Crimnal Act (“ACCA’) predicate offenses
just as effectively as prior jury verdicts. 544 U S. at 19. The
ACCA “drops no hint that Congress contenplated different
standards for establishing the fact of prior convictions, turning
on the basis of trial or plea.” [d. at 26.” Even to the extent
Santiago’ s convictions were entered on guilty pleas, Shepard does

not hel p Santi ago.

6 Santiago has also filed a notion to stay proceedi ngs

pending the United States Suprene Court’s decision in Shepard v.
USA (doc. no. 54). The Suprene Court has now deci ded Shepard v.
United States, 544 U. S. 13 (2005), and this Court has considered
its holding. Accordingly, Santiago’s notion to stay will be
deni ed as noot.

7

I n Shepard, the Suprene Court al so provided gui dance
restricting the scope of a court’s inquiry on remand to determ ne
whet her a prior plea of guilty should enhance a defendant’s
sentence under the ACCA. Santiago has not disputed the finding
that his prior convictions constitute felony drug convictions for
t he purposes of the ACAA. He contends that the Court should not
have considered themat all. Thus, the Court need not further

i nquire whether his prior convictions were drug felonies. Cf.
Shepard, 544 U.S. at 26 (advising that the inquiry to determ ne
whet her a prior plea of guilty shoul d enhance sentence under the
ACAA is “limted to the ternms of the charging docunent, the terns
of a plea agreenent or transcript of colloquy between judge and
def endant in which the factual basis for the plea was confirned
by the defendant, or to some conparable judicial record of this

i nformation”).
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Moreover, in United States v. Coleman, 451 F.3d 154 (3d

Cr. 2006), the Third Crcuit considered the inpact, if any, of

Shepard upon the rule set forth in A nendarez-Torres. 1In

Col eman, the defendant was convicted of several firearm
possession violations. At sentencing, the district court
determ ned that Col eman had five prior convictions, qualifying
himas an arned career crimnal under 18 U S.C. 8§ 924(e). This
determ nation increased the statutory mnimumfor his firearm
possession offenses to at least fifteen years in prison.

On appeal, the defendant argued that because his prior
convictions increased the statutory m ni num penalty, those
of fenses shoul d have been charged in the indictnent and proved to
the jury beyond a reasonabl e doubt and that the governnment's
failure to do so violated the Sixth Anendnent. Col eman, 451 F. 3d
at 161. The Third Grcuit rejected the argunent that Shepard had

inplicitly overruled Al nendarez-Torres: “The various opinions in

Shepard appear to agree on one thing: the door is open for the

Court one day to limt or overrule Al nendarez-Torres. But that

day has not yet conme.” 1d. Accordingly, the Third Grcuit
affirmed the enhancenent of the defendant’s mandatory m ni num
sentence. |d.

In the nost recent Suprene Court case begat by Bl akely
and its progeny, the Suprene Court declared California' s

determ nate sentencing |law to be unconstitutional because it
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required greater terns of inprisonnment if a judge found the
presence of aggravating circunstances established by a

preponderance of the evidence. Cunninghamv. California,

127 S. C. 856 (2006). Although none of the aggravating

ci rcunst ances in Cunni ngham invol ved prior convictions, in

crafting the relevant rule of law to apply, the Suprenme Court was
careful to exclude “prior convictions” as one of the facts that
must be either found by a jury or admtted by the defendant for

sent ence enhancenent purposes. |d. at 860.

1. Application

As the Suprene Court and the Third Crcuit have nade
abundantly clear, this Court was free to determ ne Santiago’ s
crimnal history category on its own based on his prior
convictions. Here, it is undisputed that Santiago had four
felony drug convictions in the Philadel phia County Court of
Common Pl eas. Accordingly, a mandatory m ni mum sentence of 180
nmont hs based on Santiago’s status as an arnmed career crimnal was
appropriate. Furthernore, Santiago' s pleading guilty to
possession of a firearmin furtherance of a drug trafficking
crime, in violation of 18 U S.C. 8 924(c)(1)(A), necessitated the
i nposition of an additional mandatory m ni nrum sentence of 60
mont hs. Santiago’ s Booker clains under the first and third

grounds of his petition nust be deni ed.
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B. Retroactivity

Santiago’s Booker claimfails for a second reason:

Booker cannot be applied retroactively. Lloyd v. United States,

407 F. 3d 608, 611 (3d G r. 2005). The Third Crcuit affirmed
Santiago’ s sentence on Septenber 2, 2003, and ninety days from
that date is Decenber 1, 2003, the date Santiago waived his
rights to further appeal. The Suprene Court issued Booker on
January 12, 2005. Thus, Santiago cannot assert a Booker claim

See also United States v. Chernyak, No. 04-4243, 2005 U. S. Dist.

LEXIS 16766, at *7 (E.D. Pa. Aug. 15, 2003) (follow ng Lloyd to
hol d that “Defendant cannot claimthat his plea was
‘constitutionally invalid based upon Bl akely and Booker” because

t hose cases cannot be applied retroactively).

C. | nef fecti ve Assi stance of Counsel and | nvoluntary
Pl ea

Santiago’s second ground in support of his Section 2255
petition is that he received ineffective assistance of counsel
and his guilty plea was thus nmade involuntarily and
unintelligently. In support of this allegation, Santiago all eges
that his counsel failed to informhimthat the Governnent had to
prove his guideline enhancenents beyond a reasonabl e doubt.

As di scussed exhaustively above, this proposition is
not true. Had Santiago’ s counsel advised Santiago that the

Government was required to prove his prior convictions beyond a
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reasonabl e doubt to enhance Santiago’s mandatory m ni num
sentence, counsel would have been wrong. Santiago’ s counsel did
not provide ineffective assistance for this reason.

Santiago has also failed to prove that his plea was
made involuntarily and unintelligently. A guilty plea operates
as a waiver of inportant rights, and is valid only if done
voluntarily, knowngly, and intelligently, “with sufficient
awar eness of the relevant circunstances and |ikely consequences.”

Bradshaw v. Stunpf, 545 U. S. 175, 183 (2005) (quoting Brady v.

United States, 397 U. S. 742, 748 (1970)). \Were a defendant

pl eads guilty to a crine w thout having been informed of the
crime’s elenments, this standard is not net and the plea is

invalid. 1d. (citing Henderson v. Myrrgan, 426 U S. 637 (1976)).

Santiago was advised that he was pleading guilty to the
drug charges contained in Counts Five and Six and to the gun
charges contained in Counts Four, Seven, and Eight of the
indictnment. He was advised as to the elenents of those charges.
He was al so advised that the maxi num sentence he faced was life
i nprisonnment, a 20-year mandatory m ni mum sent ence of
i nprisonnment, a maximumtermof lifetinme supervised release with
a mandatory term of six years supervised release, a fine of
$4, 750, 000, and a $500 speci al assessnent. The Governnent
summari zed the facts which forned the basis for Santiago’s plea,

whi ch included Santiago’'s distribution of cocai ne base and
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cocai ne and his possession of two firearns. Santiago
acknow edged hi s understandi ng of the mandatory m ni num sentence
and agreed wwth the Government’s summary of the facts.

The sentence i nposed by the Court was the sane
mandat ory m ni num sentence that Santiago was informed he woul d
receive at the time he entered his plea. He has no basis to

argue that his plea was involuntarily and unintelligently nade.

[11. MOTION TO SUPPLEMENT PURSUANT TO RULE 15(a)

Santiago has filed a notion to supplenent pursuant to
Rul e 15(a) to add a fourth ground in support of his Second 2255
Petition (doc. no. 58). Santiago seeks to further allege that
his counsel, Louis T. Savino, “had a clear conflict of interest
whi ch was not disclosed” to Santiago. Nanely, M. Savino “al so
represented an informant (M. Janes Ellis), on the petitioner’s
case.” Santiago clains that “[b]y failing to inform petitioner
t hat another client was providing informtion agai nst
petitioner[,] Counsel’s actions clearly did not neet the m ni num
standards of effective representation.” Santiago requests that,
if this amendnent is allowed, an evidentiary hearing be held on

this matter.

A. Amendnent of Petition

The Court mnust first determ ne whether Santiago may
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suppl enment his petition. By statute, Congress has provided that
a habeas petition “nmay be anended . . . as provided in the rules
of procedure applicable to civil actions.” 28 U S.C. § 2242.
The civil rule on anended pl eadi ngs, Rule 15 of the Federal Rules
of GCvil Procedure, allows anendnents to pleadings wwth “l eave of
court” at any tinme during a proceeding. See Fed. R Cv. P.
15(a). Because Santiago maintains that the alleged fact of his
counsel s representation of a Governnent informant has just cone
to his attention, it appears that this new allegation would not
be barred by the one-year statute of limtation applicable to
Santiago’s petition. See 28 U.S.C. § 2255 (the statute begins to
run from*“the date on which the facts supporting the claimor
claims presented could have been di scovered through the exercise
of due diligence”).
The Governnent responds only to the nmerits of

Santiago’s new al |l egation, apparently conceding that the Court
may permt the anmendnent:

Wiile it is true that Louis T. Savino, Esquire

represented the petitioner and Janmes Ellis, James Ellis

neither acted as an informant nor provi ded any

cooperation with the governnent regarding the

petitioner. Ellis did cooperate with the governnent,

but never provided any information regarding the

petitioner. Perhaps he had incrimnating information,

whi ch the petitioner suggests that he did have.

However, Ellis did not share any information he may

have had with the governnent.

Govt’s Resp. at 1-2 (doc. no. 59).

Accordingly, the Court will grant Santiago’s notion to
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amend his petition.

B. Request for an Evidentiary Heari ng

| f Santiago’s new allegation were true, it would
inplicate Sixth Amendnent concerns in two ways, both of which

necessitate an evidentiary hearing.

1. Conflict of Interest

The law is clear that a defendant has a Si xth Amendnent
right not just to counsel, but to “reasonably effective

assi stance” of counsel. Strickland v. Washi ngton, 466 U. S. 668,

687 (1984). To gain relief for a violation of this right, a
def endant nust show bot h unprof essi onal conduct and resulting
prejudice. 1d. Mre precisely, the claimnt nust show that: (1)
his or her attorney’ s performance was, under all the
ci rcunst ances, unreasonabl e under prevailing professional norns,
see id. at 687-91; and (2) there is a “reasonable probability
that, but for counsel’s unprofessional errors, the result would
have been different,” id. at 694. “A reasonable probability is a
probability sufficient to underm ne confidence in the outcone.”
Id.

If there is a conflict of interest between counsel and

the client, prejudice under the Strickland test is presuned.

&ov't of the Virgin Islands v. Zepp, 748 F.2d 125, 134 (3d G
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1984) (citing Cuyler v. Sullivan, 446 U S. 335, 350, 348 (1980).

The Third Crcuit has defined an actual conflict as follows: “if,
during the course of representation, the defendant’s interests
diverge with respect to a material factual or legal issue or to a

course of action.” 1d. at 136 (citing Sullivan v. Cuyler, 723

F.2d 1077 (3d Cr. 1983). Follow ng that presunption, the
petitioner need only show that the actual conflict *“adversely
af fected counsel’s performance” to prove ineffective assistance
of counsel. See id. at 134.

In cases involving an alleged conflict of interest
based on defense counsel’s representation of a prosecution
W t ness by defense counsel, the courts have generally exam ned
the particular circunstances to determne if counsel’s “undivi ded

| oyalties” lie with his current client. E.g. United States V.

Martin, 454 F. Supp. 2d 278, 283 (E.D. Pa. 2006); United States

v. FMC Corp., 495 F. Supp. 172 (E.D. Pa. 1980). In particular,

courts have exam ned: (1) whether the | awer’s pecuniary interest
in possible future business was likely to cause himto be |ess
vigorous in her cross-exam nation of the witness who is a forner
client; and (2) whether any confidential information received by
t he defense counsel fromhis former client who is now a
government wtness will be relevant to the cross-exam nation of
that witness. 1d.

In this case, Santiago pled guilty and so his counsel’s
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performance could not have been affected in either of these
manners; Santiago’s counsel sinply never had the opportunity to
cross-examne the informant. Nonethel ess, counsel’s
representation of both Santiago and the informant woul d present
an actual conflict of interest. The informant’s interest would
be to provide the Government with as much information as possible
about Santiago, hopeful of the Governnent’s |ater seeking a
downward departure on the informant’s behalf. Santiago’ s
interest, of course, would be to prevent the Governnent from
gai ning any additional information about him Under these
particul ar circunstances, Santiago’s counsel’s loyalties would be
di vi ded between Santiago and the informant.

Al t hough the Government denies that the all eged
i nformant ever provided any information about Santiago, “it is
difficult to say here that the files and records of the case
conclusively show that [Santiago] is entitled to no relief on
this particular claimwhen [Santiago] has not yet been afforded
the opportunity to provide additional ‘specific evidence at an
evidentiary hearing.” Martin, 454 F. Supp. 2d at 285 (ordering
evidentiary hearing as to the nerits of the petitioner’s clains
t hat counsel provided ineffective assistance through his prior
representation of a governnment witness and by failing to inform

defendant of a plea offer made by the governnent).
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2. Governnent Intrusion into the Def ense Canp

The Sixth Amendnent is al so violated when the
government (1) intentionally plants an informer in the defense
canp; (2) when confidential defense strategy information is
di scl osed to the prosecution by a governnent informer; or (3)
when there is no intentional intrusion or disclosure of
confidential defense strategy, but a disclosure by a governnent

informer |eads to prejudice to the defendant. United States v.

Cost anzo, 740 F.2d 251, 254 (3d Gr. 1984) (citing Weatherford v.

Bursey, 429 U.S. 545 (1977)). Santiago’s new allegation also
rai ses concerns of unconstitutional governnent intrusion.

United States v. Costanzo, 625 F.2d 465, 466 (3d Gr

1980), presents facts simlar to Santiago’s claimin the instant
case. In Costanzo, a Section 2255 petitioner clained that his
Si xth Amendnent rights were viol ated because an attorney with
whom he consulted had all egedly furnished information to FB
agents investigating his case. The district court denied his
petition without an evidentiary hearing and the petitioner
appeal ed. On appeal, the Governnent contended that the
petitioner’s notion, together with the court files and records,
showed that the petitioner did not have an attorney-client
relationship with the attorney in question with respect to the
pendi ng case. 1d. at 468. The Governnent al so denied that any

information relating to the petitioner’s trial strategy was
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conveyed to it by the attorney. 1d.

The Third Crcuit reversed, finding at |east two
mat eri al issues of fact raised by the allegations of the
petition: (1) whether there was an attorney-client relationship
bet ween the petitioner and the attorney which extended to the
relevant tinme period, and (2) if so, whether the attorney
di scl osed to the Governnent the petitioner’s trial strategy told
to himin confidence. Costanzo, 625 F.2d at 469. The Third
Crcuit made this finding notw thstanding the Governnent’s having
submtted affidavits fromthe FBI agents denying the petitioner’s
all egations. “CGovernnent affidavits filed in opposition to a 8§
2255 notion for postconviction relief are not part of the ‘files
and records’ of the case and are not concl usive against the
movant.” 1d. at 470 (internal citations omtted). Such “denials
only serve to make the issues which nust be resolved by evidence
taken in the usual way.” [1d. The Third Crcuit remanded the
case to the district court so that the nature of the relationship
and the comuni cati ons between counsel and the informant could be
ascertained in the course of an evidentiary hearing. [d. The
Court found that “in the absence of full devel opnment of the facts
by an evidentiary hearing, we cannot assune that no .

overstep occurred sinply because the Governnent avers that it did
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not.” |d. at 469-70.8

Santiago does not claimhere that his attorney was an
informant, but rather that his attorney represented an i nformant
in his case. Although Santiago does not allege the precise facts
present in Costanza, Santiago’ s allegations nonethel ess raise the
sane concerns present in that case, i.e., whether Santiago’ s
attorney may have di scl osed confidential information to the
Governnent in the course of his representation of the
Government’s informant. The Court wll hold an evidentiary

hearing “so that the nature of the relationship and the

communi cations can be ascertained.” See Costanza, 625 F.2d at
470.
An appropriate order will be entered.
8 After an evidentiary hearing, it was determ ned that

the petitioner had failed to prove his counsel was subject to an
actual conflict of interest or that he was prejudiced. United
States v. Costanzo, 740 F.2d 251, 259 (3d Cr 1984).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES ) CRI M NAL ACTI ON
: NO. 01-379
V.
: ClVIL ACTI ON
HECTOR SANTI AGO ) No. 04- 3886
ORDER

AND NOW this 9th day of February, 2007, it is hereby
ORDERED t hat Defendant Hector Santiago’s Mtion to Suppl enent

Pursuant to Rule 15(a) (doc. no. 58) is GRANTED.

It is further ORDERED that Defendant’s Mdtion to Stay
Proceedi ngs Pending the United States Suprene Court’s Decision in

Shepard v. USA (doc. no. 54) is DENIED AS MOOT.

It is further ORDERED that Defendant’s petition to
vacate his conviction and/ or sentence pursuant to 28 U S.C. 8§
2255 (doc. nos’ 50, 52) is GRANTED I N PART AND DEN ED | N PART.
Def endant’s notion is granted as to his claimbased on the
al l egation that his counsel was representing a Governnent
i nformant who provided information about Santiago in the
investigation of the case. Defendant’s notion is denied as to

all other clains.

It is further ORDERED that an evidentiary hearing shal

be scheduled for April 9, 2007 at 9:30 a.m in Courtroom 11A,
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United States Courthouse, 601 Market St., Phil adel phia,

Pennsyl vania. The evidentiary hearing shall be [imted in scope
to Defendant’s clains based on the allegation that his counsel
was representing a Governnment informant who provided i nformation

about Defendant in the investigation of the case.

It is FURTHER ORDERED t hat counsel shall be appointed
to represent defendant in connection with the evidentiary

heari ng.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENG J.
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