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On January 31, 2005, European Union regul ators charged

ei ght een hydrogen peroxi de manufacturers with price-fixing. A

little over a year later, two manufacturers pled guilty to

crimnal price-fixing charges in the United States. Many

putative class action filings followed these government

i nvestigations. The Judicial Panel on Multidistrict Litigation

transferred all of these actions to this Court. In re Hydrogen

Peroxide Antitrust Litig., 374 F. Supp. 2d 1345 (J.P.M L. 2005).

W have since consolidated and divided those cases into three
actions: one for direct purchaser plaintiffs, one for indirect
purchaser plaintiffs, and an opt-out action that Conopco, Inc.
and Reckitt Bensicker, Inc. filed.

In the direct purchaser action, plaintiffs ask us to
certify a class under Fed. R Cv. P. 23(b)(3), defined as:

Al'l persons or entities, including state,

| ocal and muni ci pal governnent entities but

excludi ng federal government entities

(excl udi ng defendants, and their parents,

predecessors, successors, subsidiaries and
affiliates) who purchased hydrogen peroxi de,



sodi um per borate and sodi um per car bonat e

(collectively "Hydrogen Peroxide") in the

United States, its territories and

possessions, or froma facility located in

the United States, its territories and

possessions, directly fromany of the

def endants, or any of their parents,

predecessors, successors, subsidiaries and

affiliates, at any tinme during the period

fromJanuary 1, 1994 to January 5, 2005 (the

"C ass Period").*
Now t hat we have conpl eted? an inordinately protracted briefing
cycle, plaintiffs' notion is ripe for decision. Because we find
that plaintiffs have nmet the requirenents for class
certification, we wll grant their notion and certify a cl ass

whose definition is simlar to plaintiffs' request.

Standard for Cass Certification?
The class action device is appropriate in cases where
it "saves the resources of both the courts and the parties by
permtting an issue potentially affecting every [class nenber] to

be litigated in an econonical fashion under Rule 23." GCen. Tel

! The consol i dated anended cl ass action conpl ai nt
defined two separate classes: a private class and a gover nment
cl ass. Because plaintiffs have identified no legally significant
di fference between these groups or their theories of recovery,
they have elected to seek certification of a single class
enconpassi ng both groups.

> W are aware that defendants have noved for a further
opportunity to respond. After our Order of Novenber 6, 2006 in
which we said "[while we do not forbid the parties from seeking
| eave to file further reply briefing, such requests will be
viewed with even nore than the usual neasure of skepticism?" it
shoul d conme as no surprise to defendants that we will deny their
notion w thout further comment.

® W will dispense with a formal recitation of the
facts and procedural history. They are addressed at length in In
re Hydrogen Peroxide Antitrust Litig., 401 F. Supp. 2d 451 (E. D
Pa. 2005).




Co. of the Sw. v. Falcon, 457 U S. 147, 155 (1982) (quoting

Califano v. Yamasaki, 442 U. S. 682, 701 (1979)). A party seeking

to certify an action for class litigation nust first neet the
four requirenents of Fed. R Cv. P. 23(a):

(1) the class is so nunerous that joinder of

all menmbers is inpracticable, (2) there are

guestions of law or fact common to the class,

(3) the clains or defenses of the

representative parties are typical of the

clainms or defenses of the class, and (4) the

representative parties will fairly and

adequately protect the interests of the

cl ass.

These requirenents are generally referred to as nunerosity,
commnal ity, typicality, and adequacy.

A party who satisfies the Rule 23(a) prerequisites nust
then neet the requirenents of one of the subsections of Rule
23(b). Here, plaintiffs seek certification under Rule 23(b)(3),
which allows certification where

the court finds that the questions of |aw or

fact conmon to the nenbers of the class

predom nate over any questions affecting only

i ndi vi dual nenbers, and that a class action

IS superior to other available nethods for

the fair and efficient adjudication of the

controversy.

It should cone as no surprise that courts, both in this
Circuit and el sewhere, have regularly certified as class actions
suits alleging a horizontal price-fixing conspiracy. See Pl.
Mem , exhs. A-C (citing cases). Because litigation in price-
fixing cases will usually focus on the existence, scope, and
effect of the all eged conspiracy, the goals of judicial econony
and fairness in such cases wll very often be well served by Rule

23'"s tools. This does not, of course, relieve us of the duty to



engage in "rigorous anal ysis" before certifying the class.
Fal con, 457 U.S. at 161. The suitability of this type of action
for litigation under Rule 23, however, is an ever-present factor

in that analysis. As Judge Bechtle put it in Cunberland Farns,

Inc. v. Browning-Ferris Indus., 120 F.R D. 642, 645 (E.D. Pa

1988) (citations omtted), "[i]t is well recognized that private
enforcenent of [antitrust] laws is a necessary supplenent to
governnent action. Wth that in mnd, in an alleged horizontal
price-fixing conspiracy case when a court is in doubt as to

whet her or not to certify a class action, the court should err in

favor of allowi ng the class.”

1. The Rule 23(a) Factors

Al t hough the defendants do not specifically contest
plaintiffs' assessnent that this proposed class action neets the
requirenments of Rule 23(a), in order to do our Falcon "rigorous

analysis," we wll address each of thembriefly.

A. Nunerosity

"No definite standard exists concerning a nmagi ¢ nunber
satisfying the nunerosity requirenent, nor nust plaintiff allege

t he exact nunber or identity of class nenbers.” Cunberl and

Farns, 120 F.R D. at 645. Plaintiffs have alleged, on good faith
belief, "that there are hundreds, if not thousands, of nenbers of
the Class[]." Conpl. ¥ 60.* Courts are pernitted to "accept

common sense assunptions” about the nunerosity requirenment. 1In

* References to the conplaint are to the Consolidated
Amended C ass Action Conplaint filed April 29, 2005.
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re Linerboard Antitrust Litig., 203 F.R D. 197, 205 (E.D. Pa

2001) (quoting In re Cephalon Sec. Litig., 1998 W. 470160 at *2

(E.D. Pa. Aug. 12 1998)). W find that there are enough cl ass
menbers that individual joinder of themwould be inpracticable.

The requirenment of Rule 23(a)(1l) is, therefore, satisfied.

B. Commonality

"The commnality requirenent will be satisfied if the
naned plaintiffs share at | east one question of fact or law w th

the grievances of the prospective class.” Baby Neal v. Casey, 43

F.3d 48, 56 (3d Gr. 1994). This |low bar recognizes that, even
where factual differences may exi st between putative class
menbers, the class action may be a useful nethod of resolving

t hose i ssues that are common to themall. "Antitrust,
price-fixing conspiracy cases, by their nature, deal w th conmon
| egal and factual questions about the existence, scope and effect

of the alleged conspiracy.” In re Sugar Indus. Antitrust Litig.,

73 F.R D. 322, 335 (E.D. Pa. 1976).

The case includes many comon questions of |aw and
fact, with seven coming readily to m nd

(a) \Wether defendants and others engaged in a
combi nati on and conspiracy to fix, raise, maintain, or stabilize
prices; allocate custoners and markets; or control and restrict
out put of hydrogen peroxide, sodium perborate, and sodi um
percarbonate sold in the United States;

(b) The identity of the participants in the alleged

conspi racy;



(c) The duration of the alleged conspiracy and the
nature and character of the defendants' acts perfornmed in
furtherance of it;

(d) The effect of the alleged conspiracy on the prices
of hydrogen peroxi de, sodium perborate, and sodi um percarbonate
during the class period;

(e) Wether the alleged conspiracy violated the
Sher man Act;

(f) Wether the activities alleged in furtherance of
the conspiracy or their effect on the prices of hydrogen
per oxi de, sodi um perborate, and sodi um percarbonate during the
class period injured naned plaintiffs and the other nenbers of
t he cl ass;

(g) The proper neans of calculating and distributing
damages. °

By identifying such common issues of |aw and fact,
plaintiffs have satisfied the commonality requirenent of Rule

23(a).

® 1t is possible that the actual distribution of
damages is also a comon question. It is nore |likely, however,
t hat any suitabl e mechani smfor determ ning danages will include
significant questions that are unique to each plaintiff. As we
di scuss below, this does not preclude the certification of a
class to address the common issues. Because it is inpossible to
know at this stage whether the actual quantum of damage suffered
by any plaintiff will be provable by conmon neans, we wll| not
certify the class as to that issue. O course if, at a future
date, it becones clear that damages are provable on a cl ass-w de
basis, we may nodify our class certification order under Rule
23(c) (1) (Q).



C. Typicality

"The typicality requirenent is designed to align the
interests of the class and the class representatives so that the
latter will work to benefit the entire class through the pursuit

of their own goals.” Barnes v. Am Tobacco Co., 161 F.3d 127,

141 (3d Cir. 1998). In determ ning whether the naned plaintiffs
clains are typical, we | ook at whether "the named plaintiff[s']

i ndi vidual circunstances are nmarkedly different or . . . the

| egal theory upon which the clains are based differs fromthat
upon which the clains of other class nenbers will perforce be

based." Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d Cr. 1985)

(quoting Weiss v. York Hosp., 745 F.2d 786, 809 n.36 (3d Gr.

1984)). Because typicality is concerned primarily with the
prevention of conflicts of interest between the naned plaintiffs
and the other class nenbers, "even relatively pronounced factual
differences will generally not preclude a finding of typicality
where there is a strong simlarity of |egal theories.” Baby
Neal , 43 F.3d at 58. In a case |like this one where "it is

al l eged that the defendants engaged in a common schene rel ative
to all nenbers of the class, there is a strong assunption that
the clainms of the representative parties will be typical of the

absent class nenbers." Linerboard, 203 F.R D. at 207 (quoting In

re Catfish Antitrust Litig., 826 F. Supp. 1019, 1035 (N.D. M ss.

1993)) .
Here, each class nenber will pursue an identical |egal
theory, nanely that the defendants conspired to fix prices and,

as a result, that the class nenbers were overcharged. W do not



foresee a conflict between the naned plaintiffs and the other
menbers of the class. Further, the group of naned plaintiffs
proposed is sufficiently diverse that each nenber of the class

can expect to have its interests well represented.

D. Adequacy

"Adequacy of representation assures that the naned
plaintiffs' clains are not antagonistic to the class and that the
attorneys for the class representatives are experienced and
qualified to prosecute the clainms on behalf of the entire class.”
Baby Neal , 43 F.3d at 55. "The adequacy of the class
representative is dependant on satisfying two factors: 1) that
the plaintiffs' attorney is conpetent to conduct a class action;
and 2) that the class representatives do not have interests

antagonistic to the interests of the class.” Linerboard, 203

F.R D. at 207. Defendants raise no objections on either factor
here, which does not surprise us given plaintiffs' counsels’

| evel of professionalismto date. Because we have no basis upon
whi ch to doubt the adequacy of either counsel or the
representative plaintiffs, we find that the adequacy requirenent

is satisfied.

[11. Necessity of Merits Inquiry

Though the factors under Rule 23(a) are relatively
uncontroversial in this case, the Rule 23(b)(3) factors are hotly
contested. Before we reach them however, we nust address sone

t hreshol d i ssues.



The Suprene Court has given to |lower courts two
instructions that are seemngly difficult to reconcile when

considering class certification. See Linerboard, 203 F.R D. at

215. On the one hand, the Court has told us that "nothing in
either the | anguage or history of Rule 23 . . . gives a court any
authority to conduct a prelimmnary inquiry into the nerits of a
suit in order to determ ne whether it may be naintained as a

class action." Eisen v. Carlisle & Jacquelin, 417 U. S. 156, 177

(1974). On the other hand, the Court said only four years |ater
that "[e]valuation of nmany of the questions entering into
determ nation of class action questions is intimately invol ved
with the nerits of the clains. . . . The nore conpl ex

determ nations required in Rule 23(b)(3) class actions entail

even greater entanglenent with the nerits."” Coopers & Lybrand v.

Li vesay, 437 U. S. 463, 469 n.12 (1978) (quoting 15 C. Wight, et

al. Federal Practice and Procedure 8§ 3911, at 485 n. 45 (1976)).

As the Second Circuit has recently noted in In re Initial Pub.

Ofering Sec. Litig., 471 F.3d 24, 33 (2d Cr. 2006), in Eisen

the Suprene Court was concerned with an inquiry into the nerits

t hat went beyond what was required to determ ne whether Rule 23's
requirenents were net. In attenpting to reconcile these |ines of
reasoni ng, our Court of Appeals has advised us that "[i]n
reviewing a notion for class certification, a prelimnary inquiry
into the nerits is sonetimes necessary to determ ne whether the
al l eged cl ains can be properly resolved as a class action.”

Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d

154, 168 (3d Gir. 2001).



This is certainly the sort of conplex case where sone

inquiry into the nerits will be required at the class
certification stage. W read the jurisprudence, however, as
obliging us to limt that inquiry to the m ni num necessary at
this juncture. Cass certification is concerned primarily with
the nature of the proof plaintiffs will offer, not its quantity
or sufficiency. So long as plaintiffs denonstrate their
intention to prove a significant portion of their case though
factual evidence and | egal argunents common to all class nenbers,
that will now suffice. It wll not do here to nmake judgnents
about whether plaintiffs have adduced enough evi dence or whet her
their evidence is nore or less credible than defendants'. "[A]t
the class certification stage, 'the Court need not concern itself
with whether Plaintiffs can prove their allegations regarding
comon i npact; the Court need only assure itself that Plaintiffs’

attenpt to prove their allegations wll predom nantly involve

common issues of fact and law. '" In re Linerboard Antitrust
Litig., 305 F.3d 145, 152 (3d G r. 2002) (quoting Lunto |ndus. v.

Jel d-Wen, Inc., 171 F.R D. 168, 174 (E.D. Pa. 1997)).°

Wth that learning in mnd, we exam ne defendants’
notion to exclude the affidavit and testinony of Dr. John C
Beyer, plaintiffs' expert. Because plaintiffs' analysis of the
Rul e 23(b)(3) factors depends in |arge part on the Beyer

affidavit, we nust first resolve that notion.

® The Second Circuit's decision in lnitial Pub.
Ofering could be read to inmpose a higher burden than that in
Li nerboard or Lunto. W are, of course, bound to follow the
still-binding guidance of our own Court of Appeals on this issue.
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The parties agree’ that Fed. R Evid. 702 and the gl oss

the Suprene Court made on it in Daubert v. Merrell Dow Pharm ,

509 U. S. 579 (1993), apply to our determ nation of whether to
accept Dr. Beyer's views in our class action consideration. W
will, therefore, structure our resolution of defendants' notion
in light of our present procedural need. Because the evidence is
here offered for the |imted purpose of class certification, our
inquiry is perhaps |less exacting than it m ght be for evidence to
be presented at trial. "To preclude such evidence at the class
certification stage, it nust be shown that the "opinion is the
kind of 'junk science' that a Daubert inquiry at this prelimnary

stage ought to screen.” Linerboard, 203 F.R D. at 217 n.13

(quoting In re Visa Check/Msternoney Antitrust Litig., 192

F.R D 68, 78 (E.D.N. Y. 2000)).

In order to be qualified as an expert, Rule 702
requires that the witness have "specialized know edge," a
requi renent that enconpasses "practical experience as well as

academ c training and credentials.” Waldorf v. Shuta, 142 F. 3d

601, 625 (3d Cr. 1998) (quoting Am Tech. Res. v. United States,

893 F. 3d 651, 656 (3d Cir. 1990). Dr. Beyer's qualifications,
both through practical experience and academ c training, are

extensive and easily satisfy this requirenent. ®

' Because the parties agree about al nost not hing
regardi ng Beyer's testinony, we are glad to be able to highlight
at | east one undi sputed issue.

® Blatantly ignoring both the | egal standard and the
wei ght of the factual record, defendants open their brief by
citing four cases in which courts have criticized Dr. Beyer's
(continued...)
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In addition to qualifications, a potential expert nust

denmonstrate reliability and fit. Elcock v. Kmart Corp., 233 F.3d

734, 741 (3d Cr. 2000). Reliability is a question of whether
the "opinion is based on valid reasoning and reliable

nmet hodol ogy. " Kannankeril v. Termnix Int'l, Inc., 128 F.3d 802,

806 (3d Cir. 1997). Defendants' attack on the reliability of Dr.
Beyer's net hods focuses on his finding of an industry-w de
pricing structure. Beyer Aff. {7 64-68. Hi s finding of a
pricing structure, however, is not the central thenme of his
analysis. Instead, it is nmeant to confirmthe market analysis he
provi des at paragraphs 27-63. Though defendants are correct that
his initial affidavit did not performa quantitative anal ysis of
the pricing structure in the hydrogen peroxide industry, in
response to defendants' notion, he has supplenented his report
with additional quantitative analysis.® Beyer Opp. 11 17-18.
That defendants' own expert, Prof. Janusz A. O dover,

reaches a different conclusion is of no nonent to our resolution

of a Daubert notion. |f Daubert required us to choose between

8. ..continued)
findings. |In addition to their failure to account for the fact
that the issues Dr. Beyer addressed in those cases were largely
unrelated to those presented here, defendants also willfully
ignore the many nore-rel evant cases in which Dr. Beyer's
testinony has been judicially accepted, and in several instances
specifically praised. See PI. Mem QOpp. Mt. to Exclude at 1-2
n.2 (citing cases). Even were the cases defendants cite
rel evant, they would not persuade us because our decision nust be
based on his testinony here, not on what other courts have found
about different testinony on different facts.

° W do not nean to inply that he was required to
undertake this quantitative analysis in order to clear the
Daubert hurdl e.

12



the opinions of battling experts, a vital piece of the fact-
finding puzzle would be taken fromthe jury. W are not
permtted, in addressing defendants' Daubert notion, to weigh the
relative credibility of the parties' experts.

No nore convincing is defendants' contention that,
because Dr. Beyer's analysis does not include DuPont, it is
sonmehow i nvalid. Because DuPont is not a defendant here, in
order to be successful plaintiffs nust be able to show narket
power in the absence of DuPont. Even while DuPont was operating
in the market, defendants still controlled over 70% of the
production capacity. Beyer Qop. 1 24. Wiile Dr. Beyer's
deci sion to exclude DuPont may affect his credibility at a later
stage in the litigation, it is certainly no reason to exclude his
views on the question before us now.

The question of fit requires us to assess the Rule 702
requirenent that "the expert's testinony nust be relevant for the
pur poses of the case and nust assist the trier of fact."

Schneider v. Fried, 320 F.3d 396, 404 (3d Cr. 2003). Since wth

regard to class certification we act in the role of the finder of
fact, we can easily determ ne, w thout concern that the jury wll
be m sled by conpeting expert reports, that Dr. Beyer's views are
useful. In resolving a Daubert notion at the class certification
stage, we nust |l ook to whether Dr. Beyer "has identified a

general | y accepted net hodol ogy for determning inpact which is

1 puPont was, at some tinmes during the proposed cl ass
period, the largest single producer of hydrogen peroxide in the
United States. DuPont |eft the hydrogen peroxide market in 1998
and is not a defendant here.
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applicable to the class, whether this nethodol ogy uses evidence
common to all class nenbers, and whether his opinion has

probative value.” N chols v. SmthKline Beecham Corp., 2003 W

302352, at *4 (E.D. Pa. Jan. 29, 2003). ' W find that Dr. Beyer

has clearly done so and that we should consider his statenents.
Dr. Beyer's affidavit |ends credence to plaintiffs

al l egations by denonstrating that the hydrogen peroxide industry

iIs susceptible to a price-fixing conspiracy of the sort alleged

here. First and nost inportantly, hydrogen peroxide, sodium

per borate, and sodi um percarbonate are fungi ble, undifferentiated

comodity products. *® Beyer Aff. 7 27-32. This neans that

purchasi ng decisions will be nmade primarily on the basis of price

1 Defendants, in an attenpt to avoid N chols, point
out that it was decided before the Court of Appeals' decision in
Wachtel v. Guardian Life Ins. Co. of Am , 453 F. 3d 179 (3d Gr.
2006). Wile Wachtel clarified the requirenent that a class
certification decision include "a readily discernable, clear, and
complete list of the clainms, issues or defenses to be treated on
a class basis,” id. at 17-18, it did not change the quantum of
proof required. Thus, we read Wachtel as placing an additional
requi renent on district courts, not on proponents of
certification. W nust now identify with nore precision than
before the purposes for which a class is certified, but we need
not subject the request for certification itself to greater
scrutiny.

2 That hydrogen peroxide is sold in nultiple grades
and concentrations does not change this fact, contrary to
def endants' claim Beyer points out that many purchasers use
different concentrations interchangeably dependi ng on
availability. Beyer Aff. § 33. Even anong the small|l percentage
of purchasers who require high purity or specialty grade hydrogen
peroxi de, the products will behave as fungi ble commodities. Id.
1 34. In order to succeed at trial in proving inpact to
purchasers of specialty grade hydrogen peroxide, plaintiffs need
only show that the price of these grades is related to the price
of standard grade. Defendants essentially admt as nuch when
they say in their brief "Electronic-grade and propul sion-grade
peroxi des are roughly five tines nore expensive than standard-
grade products."” Def. Mem at 9; see also Ordover Rep. { 33.
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rather than quality or specific properties. 1d. 1Y 30-31. As a
result, price is by far the nost significant nmeans of conpetition
anong producers and an agreenent to control prices will seriously
hi nder conpetition.

Dr. Beyer's second key observation is that the hydrogen
per oxi de, sodi um perborate, and sodi um percarbonate markets are
concentrated in a small nunber of manufacturers. 1n 2001, the
defendants in this case controlled 99. 4% of the hydrogen peroxide
production capacity in the United States. 1d. T 44. |In 1998,
there were only seven North Anerican manufacturers of hydrogen
peroxide. 1d. This concentration neans that, were those few
producers to agree to fix prices, no conpetitor who was not a
menber of the conspiracy would be able to take up the slack and
keep prices stable.

Finally, Dr. Beyer notes that the industry "has high
barriers to entry,” id. § 50, and that there are no cl ose
econom ¢ substitutes for hydrogen peroxide, id. ¥ 55. These
factors would all ow a conspiracy such as the one alleged here to
continue indefinitely with limted risk that a new conpetitor
woul d enter the market and undercut the agreed-upon prices.

Havi ng determ ned that we should consider Dr. Beyer's
affidavit and that its findings will help guide our analysis, we

may proceed to address the factors under Rule 23(b)(3).

V. Rule 23(b)(3) Factors
Certification under Rule 23(b)(3) requires the

proponent to show both that common questions of |aw and fact

15



predom nate over questions that are unique to individual
plaintiffs, and that a class action is superior to other possible
nmet hods of resolving the conflict. These twin requirenents are
typically referred to as "predom nance"” and "superiority."
Plaintiffs' price-fixing claimhas three required
elements: (1) that defendants violated the antitrust |aws; (2)
t hat defendants' unlawful activity caused antitrust injury to
plaintiffs; and (3) the anmount of damages sustained as a result.
Lunto, 171 F.R D. at 172. 1In assessing plaintiffs' class
certification notion with respect to the Rule 23(b)(3) factors,
we will concentrate on plaintiffs' ability to prove the first two

el enents through common or generalized proof. See Catfish, 826

F. Supp. at 1043 ("The difficulties or chall enges which may face
the court in the danmages phase of this litigation, should it
proceed that far, are frail obstacles to certification when
nmeasur ed agai nst the substantial benefits of judicial econony
achi eved by class treatnent of the predom nating, conmon

issues."); 6 Alba Conte & Herbert Newberg, Newberg on { ass

Actions § 18:26 (4th ed. 2002) ("The courts have repeatedly
focused on the liability issues, in contrast to damage questi ons,
and, if they found issues were comon to the class, have held

that Rule 23(b)(3) was satisfied.").

A. Pr edoni nance

"Predom nance neasures whether the class is
sufficiently cohesive to warrant certification.”™ Newton, 259

F.3d at 187 (citing Ancthem Prods., Inc. v. Wndsor, 521 U S. 591

16



623 (1997)). "[I]t is plaintiffs' burden to establish that
common or generalized proof will predomi nate at trial."

Li nerboard, 203 F.R D. at 214. 1t is not necessary that

plaintiffs' entire case can be made by way of conmon proof. It
suffices if "conmmon issues ... constitute a significant part of

t he individual cases.” Chiang v. Veneman, 385 F.3d 256, 273 (3d

Cir. 2004) (internal quotations omtted).

There is no question that common proof will predom nate
with respect to defendants' alleged violation of the antitrust
| aws. Defendants contend, however, that plaintiffs cannot show
t hat conmon proof predom nates with respect to antitrust injury
or inpact.

We begin by noting that, in horizontal price-fixing
cases, courts have often been willing to presune inpact once a

conspiracy is shown. See, e.qg., Linerboard, 203 F.R D. at 217;

Luncto, 171 F.R D. at 172; In re NASDAQ Market-Makers Antitrust

Litig., 169 F.R D. 493, 517 (S.D.N. Y. 1996) ("The predom nance
requirenment is satisfied unless it is clear that individual
i ssues will overwhel mthe conmon questions and render the class

action valueless."); 6 Newberg on Cass Actions 8§ 18.28 (noting

that "the allegation of a price-fixing conspiracy is sufficient
to establish predom nance of common questions” and citing cases).
In the Third Crcuit, this is sonmetines referred to as the

Bogosi an shortcut. See Bogosian v. @il f GI Corp., 561 F.2d 434

(3d Gr. 1977). Bogosian held that where "a nati onw de
conspiracy is proven, the result of which was to increase prices

to a class of plaintiffs beyond the prices which would obtain in

17



a conpetitive regine, an individual plaintiff could prove fact of
damage sinply by proving that the free market prices would be

| ower than the prices paid and that he made some purchases at the
hi gher price." [d. at 455.

Def endants cl ai mthat, because hydrogen peroxide prices
fell during the class period despite rising costs, plaintiffs
cannot use the Bogosian shortcut. Def. Mem at 20. This claim
cannot be serious. Bogosian requires only that prices be higher
than "the prices which would obtain in a conpetitive regine."”

561 F.2d at 455. A conspiracy artificially to support falling
prices is no different froma conspiracy to raise prices in an

ot herwi se stabl e market. See, e.q., United States v. Container

Corp. of Am, 393 U S. 333, 337 (1969). The fact that prices

decl i ned does not nean that defendants did not artificially
inflate themon their way down.

Even were we to find that the Bogosian shortcut did not
apply here, Dr. Beyer's analysis of the hydrogen peroxide nmarket,
whi ch we di scussed in sone detail above, woul d convince us that
proof of inpact will be conmmon. "If the industry features
honbgenous products and markets, a finding that conmon proof of
antitrust inpact predom nates over individual proof usually is

appropri ate because the conspiracy claimreadily lends itself to

common proof of inpact.” 1n re Polypropylene Carpet Antitrust
Litig., 178 F.R D. 603, 620 (N.D. Ga. 1997).

Further, Dr. Beyer has perfornmed a second, confirmatory
anal ysi s and concl uded that prices in the hydrogen peroxide

i ndustry noved simlarly over tinme and the industry exhibited
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structure in pricing. Beyer Aff. § 68. Either the narket
analysis or the pricing structure analysis would |ikely be
i ndependently sufficient at this stage. Plaintiffs and Dr. Beyer
have provided us with both. Despite defendants' clains to the
contrary, we should require no nore of plaintiffs in a notion for
class certification.®

Def endant s next contend that, because many purchasers
negoti ated long-termcontracts rather than paying list price,
cl ass-w de i npact cannot be proven. This claimgrossly
overstates what courts have required plaintiffs to show at this
stage.™ "In a nunber of price-fixing cases concerning
i ndustries where discounts and individually negotiated prices are
conmon, courts have certified classes where the plaintiffs have
al l eged that the defendants conspired to set an artificially
i nflated base price fromwhich negotiations for discounts began."

In re Indus. D anbnds Antitrust Litiqg., 167 F.R D. 374, 383

(S.D.N.Y. 1996). This is sensible given that, even where
i ndi vidual contracts are negotiated, the list price will likely

and naturally represent a starting point for those negotiations.

13 Def endants' chal l enge to the substance of Beyer's
pricing structure analysis would, of course, have carried nore
wei ght in the absence of his detailed market analysis. Because
Beyer presents both, we have no difficulty in finding them
collectively nore than adequate.

4 Def endants are correct that plaintiffs "mnust
establish that each class nenber has, in fact, been injured by
the all eged conduct.” Wisfeld v. Sun Chem Corp., 210 F.R D
136, 144 (D.N.J. 2002). They do not, however, have to prove it
prior to class certification. Al they need denonstrate now is
that antitrust inmpact on each menber is susceptible to proof by
predom nantly conmon evi dence.
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"Hence, if a plaintiff proves that the alleged conspiracy
resulted in artificially inflated |ist prices, a jury could
reasonably concl ude that each purchaser who negoti ated an

i ndi vidual price suffered sone injury.” 1d.

This is, of course, the key issue. The determ nation
of whether plaintiffs can prove that inflated |list prices caused
harmto all purchasers -- even those who did not pay list price
-- belongs to the jury. |f defendants can show that negoti at ed
prices were unaffected by fluctuations in the list price, a jury
may so find. "[E]ven though sone plaintiffs negotiated prices,
if plaintiffs can establish that the base price from which these
negoti ati ons occurred was inflated, this would establish at |east
the fact of damage, even if the extent of the damage by each

plaintiff varied." Inre Flat Gass Antitrust Litig., 191 F.R D

472, 486 (WD. Pa. 1999); see also NASDAQ, 169 F.R D. at 523

("Neither a variety of prices nor negotiated prices is an

i mpedi ment to class certification if it appears that plaintiffs
may be able to prove at trial that, as here, the price range was
affected generally.").

At this stage we are not concerned with whether we find
plaintiffs' evidence convincing -- that is a jury question -- but
with whether it is predom nantly common to all plaintiffs.
"Plaintiffs need only make a threshold showi ng that the el ement
of inpact will predom nantly involve generalized issues of proof,
rat her than questions which are particular to each nmenber of the
plaintiff class.” Lunto, 171 F.R D. at 174. Surely, the key

issue for all plaintiffs in the inpact phase of the litigation is
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whet her, in fact, defendants' conspiracy artificially inflated
hydr ogen peroxide prices. That is a commobn question. The
conmpl ex pricing formula that defendants provide as evi dence that

t hese questions are inpossible to resolve in a class setting, see

Def. Mem at 31-32, includes the market price as an explicit

factor. Defendants admit that "[u]nder this contract, the price
of hydrogen peroxi de was established on the first day of each

cal endar quarter based upon market price information." 1d. at 32

(enphasis added). It is not difficult for plaintiffs to show
that, if the market price is artificially inflated, this formula

will also result in an inflated price. *

Al t hough t hese conpl ex

formul ae could potentially make it inpracticable to calcul ate

preci se actual danmages on a cl ass-w de basis, we have al ready

found that, if this is true, it will not bar class certification.
Because hydrogen peroxide is a fungible comodity

avail able froma decidedly limted set of producers, this case is

particularly suitable for treatnment under Bogosian. Even in

spite of the issues defendants raise, we find it reasonabl e that

plaintiffs would be able to show antitrust inpact on al

' OF course, North Pacific Paper Corporation, the
purchaser in this exanple, may not feel the full inpact of an
artificially high list price. But to show inpact, each plaintiff
need only denonstrate a nodi cum of damage, not that it suffered
as much harm as anyone else. |If this is the best exanple
def endants have of a price that is unaffected by the market
price, the jury should have no difficulty finding that al
plaintiffs were inpacted.
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purchasers nerely by show ng that defendants kept |ist prices
that were artificially high because of their conspiracy. *

Def endants next argue that plaintiffs are unable to
construct a trial plan that neets the requirenments of Wachtel .
As we noted above, Wachtel and Rule 23(c)(1)(B) place
requi rements on courts who issue certification orders, not on the
parties seeking certification. ' As defendants will see bel ow,
we are perfectly able to construct a certification order that
neets Wachtel 's requirenents as we understand them

Lastly, defendants argue that Dr. Beyer's proposed
nmet hods for proving inpact and danages are inadequate because he
has not conpleted his analysis. But defendants cite no case that
has actually refused to certify a class on this basis. A host of
courts, by contrast, have determined that it is inproper to
anal yze the correctness or likely success of plaintiffs' proposed
anal ytical nodel at the class certification stage. See, e.

Li nerboard, 203 F.R D. at 220 ("At this point in the litigation,

it would be inproper to make a determination as to the likely

success of using one of the identified nmethods."); Flat d ass,

191 F.R D. at 487 ("At this point of the proceedings, it would be

' Because the antitrust inpact on all purchasers wll
be a question for the jury at trial, it is sufficient at this
stage for us to find that it is anenable to class-w de proof. W
need not find that such inpact has al ready been shown or is nore
likely than not.

" To be sure, Wachtel reconmmended that courts require
the parties to submt pre-certification trial plans. 453 F.3d at
186 n.7. Had we had the benefit of the Court of Appeals' advice
when we ordered briefing in this natter, we m ght even have done
so. By the tinme Wachtel was deci ded, however, plaintiffs had
already filed their class certification brief in this case.
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i mproper to make a determination as to the likely success of
using a nultiple regression analysis. Rather, we need only
concern ourselves with whether plaintiffs have identified a valid

net hod for determ ning damages, as they have."); 1n re Donestic

Alr Transp. Antitrust Litig., 137 F.R D. 677, 692 (N.D. Ga. 1991)

("I't is not the function of the Court at this time to determ ne
whet her Dr. Beyer is correct. The weight to be given his
testinmony and its effect is for the fact finder in assessing the
nerits of plaintiffs' clains at a |later date....Plaintiffs have
adequately denonstrated their ability to show i npact as to each
i ndi vidual by the use of generalized proof.") (citations
omtted).

The situation in Flat dass is instructive. There, as

here, plaintiffs' expert was Dr. Beyer. He proposed, as he does
here, to determ ne inpact and danages using a nultiple regression
analysis. ™ Despite the fact that the results of that analysis
were not known, the court found that "when used properly multiple
regression analysis is one of the mainstreamtools in economc
study and it is an accepted nethod of determ ni ng danages in

antitrust litigation." Flat dass, 191 F.R D. at 486. That

finding was sufficient for the court to find that the

pr edomi nance requirenent was satisfied. *°

8 Beyer has al so found that a benchmark anal ysis coul d
be used in this case. He has, therefore, proposed two nodels
where only one is required.

Y Here, defendants assert without any support at al
that "[t]here is no regression formula that any econom st coul d
postul ate that could take the variabl es described in the
(continued...)

23



At least with regard to violations of the antitrust
| aws and inpact on plaintiffs fromsuch viol ations, nost of
plaintiffs' proof will be common rather than specific. W

therefore find that the predom nance requirenment is satisfied.

B. Superiority

Rul e 23(b)(3)'s superiority requirenent "asks us to
bal ance, in terns of fairness and efficiency, the nerits of a

cl ass action against those of alternative avail abl e nmet hods of

adjudi cation.”" Georgine v. Anchem Products, Inc., 83 F. 3d 610,
632 (3d Cir. 1996), rev'd on other grounds, Wndsor, 521 U S. 591

(internal quotations omtted). Anong the factors we shoul d
exam ne in nmaking that determ nation are "(A) the interest of
menbers of the class in individually controlling the prosecution
or defense of separate actions; (B) the extent and nature of any
litigation concerning the controversy already comrenced by or
agai nst nenbers of the class; (C) the desirability or
undesirability of concentrating the litigation of the clains in
the particular forum [and] (D) the difficulties likely to be

encountered in the nmanagenent of a class action.” Fed. R Gv.

9. ..continued)
Weyer haeuser contract into account and al so be applied uniformy
to an class.” Def. Mem at 33. Even if that statenent were true
(and we are certainly unprepared to take defendants' unsupported
claimas gospel), that inplies a nmuch greater requirenent than
the law places on plaintiffs, even at trial. At trial,
plaintiffs will need only show by a preponderance of the evidence
that each plaintiff suffered sonme antitrust harm The | aw does
not require plaintiffs to devise a single fornmula that can
nmechani stically determne to the very |ast penny what each
plaintiff |ost.
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P. 23(b)(3). O these, only managenent difficulties are at
i ssue. ?°

In their argunent that the proposed class would be
unmanageabl e, defendants do little nore than rehash argunments we
have al ready rejected above.*® W think our earlier discussion
of predom nance should nake it clear that we disagree with
def endants' contention that certification of this class wll
require an inquiry into "each and every negoti ated purchase of a
rel evant product that Plaintiffs allege was inpacted by the
conspiracy.” Def. Mem at 42.

Rat her notably, defendants fail to offer any suggestion
of a nethod of adjudicating plaintiffs' clains that woul d be
superior to the proposed class action. It is well-established

that the nost inportant goals of the class action are "pronotion

2 No one has alleged that any party has an interest in
t he prosecution or defense of separate actions that cannot be
satisfied within the context of the proposed class action.
Because all pending federal court litigation has already been
consol i dated here by the Judicial Panel on Multidistrict
Litigation, we need not be concerned with elenents (B) and (O,
ei t her.

? Defendants claimthat the conplexities of negotiated
prices and use across nmultiple industries "distinguish this
proposed Class fromany ever certified." Def. Mem at 42. Wile
we disagree, and think this is actually quite simlar to many
ot her price-fixing cases, if the proposed class neets the
requirenents of Rule 23, we would certify it even if it were
uni que. See Sugar Indus., 73 F.R D. at 357 ("Experience under 28
U S.C 8 1407 and Rule 23 shows that visions of unmanageability
soon di sappear, because courts, together with counsel, have been
able to manage litigation of constantly increasing conplexity and
magni tude. G ven the sizes of the classes requested, the power
of this Court to nodify class definitions, if such proves
necessary, and the ingenuity of this Court and counsel to solve
adm ni strative problens, if and when they arise, this Court is
convi nced that the class action technique is the superior nethod
of adjudicating this litigation.").
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of efficiency and econony of litigation." Crown, Cork & Seal Co.

v. Parker, 462 U. S. 345, 349 (1983). The superiority inquiry
seeks to establish whether there is another nethod of resolving
the clainms that will better serve those goals. But defendants
have provided no hint or suggestion that there is a better

met hod. > W are particularly concerned, as was the court in

Li nerboard, that failure to certify the proposed class would

prevent many of the smaller claimants fromseeking relief at all
because the costs of litigation would be too great. See 203
F.R D. at 223.

W have al ready established that many, if not all, of
the central issues in this case are anenabl e to expedi ent
resolution by neans of the class action device. W find,
therefore, that a class action is the best available way to

adj udi cate these cl ai ns.

V. Scope of the C ass

Def endants rai se two objections to the scope of
plaintiffs' proposed class: the inclusion of purchasers of
hydr ogen peroxi de, sodi um perborate, and sodi um percarbonate in a
single class, and the long class period. Both of these issues

are worthy of further scrutiny.

22 \Wile the burden rests with plaintiffs to prove that
adj udi cation by class action is superior, defendants could
certainly have advanced their argunent by providing us with a
practical alternative. Their desired result seens to be to avoid
litigating these clains at all, an outcone that, while defendants
may wi sh for it, the Federal Rules of G vil Procedure do not
cont enpl ate under these circunstances.
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A. Persalts Purchasers

Def endants claimthat we cannot certify a single class
t hat includes purchasers of hydrogen peroxide as well as buyers
of sodi um perborate and sodi um percarbonate (these latter two
chem cal s are known as persalts). Defendants claimthat, because

23 purchasers of

not all of the defendants sold the persalts,
t hose products do not have standing to sue the manufacturers who
produced no persalts during the class period. W are aware of no
case, and defendants cite to none, that holds that every class
action plaintiff nmust have a cause of action agai nst each
defendant. Indeed, it is difficult to inmagi ne how cases such as
this one could ever be tried were that the rule. Further, we are
confident that, when and if the tine cones to devise a neans of

al l ocating the damages anong both plaintiffs and defendants, we
will be able to account for those defendants who did not

manuf acture all of the products at issue.

Wiile we are dism ssive of defendants' standing claim
we do share sone of their nore general concerns about including
all of these purchasers in a single class. It is possible that
it will becone necessary to separate this class into three

4

subcl asses, one for each product.? On the record before us,

? According to defendants, the Ako and Eka defendants
sold no persalts during the class period and FMC sold no sodi um
per car bonat e.

2 Plaintiffs have provided sufficient evidence that
t he conspiracy and inpact alleged, if proven, would likely also
have affected the prices of persalts that the defendant
manuf acturers nade. Thus, we find no cause at this tine to limt
the case only to purchasers of hydrogen peroxide itself.
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however, we believe it would be premature to do so now. W are,
of course, prepared to reconsider this decision as further
evi dence conmes to light and will, if necessary, anend the class

under Rule 23(c)(1)(0O.
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B. Tine Period

Def endants argue that the class period plaintiffs seek
-- which runs fromJanuary 1, 1994 to January 5, 2005 -- is too
broad. They ask us to shorten the time period to that covered by
Sol vay and Akzo Nobel's guilty pleas, nanely July 1, 1998 to
Decenber 1, 2001. Wiile there can be no doubt that the period
covered by the guilty pleas nust be included in the class period,
def endants provide no justification for their request to limt
the tine at issue to what defendants have already admtted. Even
in the absence of the guilty pleas, plaintiffs would certainly be
entitled to levy allegations of a price-fixing conspiracy. Thus,
the duration of the time the pleas covered does not Iimt the
class we may certify.

Plaintiffs are entitled to define the class period as
broadly as their evidence supports. Plaintiffs' first claimof a
price increase resulting fromthe all eged conspiracy is Arkema's
$0. 02 per pound increase on Septenber 14, 1994. Beyer Aff., tbl.
10. Before then, they have only their unsupported allegation
t hat def endants engaged in a conspiracy "[b]eginning at | east as
early as January 1, 1994." Conpl. § 44. W will, therefore,
shorten plaintiffs' proposed class period only slightly, noving
the start date to Septenber 14, 1994. Plaintiffs' clainmed end
date is clearly tied to the European Union charges on January 31

2005, and is, therefore, reasonable.

VI. d ass Counsel
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As part of the class certification procedure, we are
required to appoint class counsel. Fed. R Gv. P. 23(g)(1)(A).
Even though there is only a single group of attorneys seeking
appoi ntnent, we nust still determne that they satisfy Rule

23(9) (1), as Fed. R Civ. P. 23(9)(2)(B) requires. Under those

provisions we nmust find that class counsel will "fairly and
adequately represent the interests of the class.” Fed. R CGv.
P. 23(g)(1)(B). In making the appointnment, we nust consider:

"[1] the work counsel has done in identifying or investigating
potential clainms in the action, [2] counsel's experience in
handl i ng cl ass actions, other conplex litigation, and cl ainms of
the type asserted in the action, [3] counsel's know edge of the
applicable law, and [4] the resources counsel will commit to
representing the class.” Fed. R Gv. P. 23(9)(1)(0O.

Upon consideration of all these factors, and having
observed their work in this litigation thus far, we have no doubt

inthe ability of proposed counsel ® to fairly and adequately

represent the class. W wll, therefore, appoint themclass
counsel .
VII. Conclusion

Havi ng determ ned that plaintiffs' proposed class neets
all the requirenments of Rule 23(a) and Rule 23(b)(3), we wll

certify the class nmuch as proposed. W will, however, shorten

> Those proposed are: Anthony J. Bol ognese, Esq. of
Bol ognese & Associates, LLC, Mchael D. Hausfeld, Esqg. of Cohen,
MIstein, Hausfeld & Toll, PLLC, Steven A. Kanner, Esqg. of Muich
Shel i st Freed Denenberg Ament & Rubenstein, PC, and Robert N.
Kapl an, Esq. of Kaplan Fox & Kil shei ner LLP.
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the class period slightly as detail ed above. Except for that
change, we nodify plaintiffs' proposed order only for clarity and

to conformwith the Court of Appeals' directives in Wachtel .

BY THE COURT:

/sl Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: HYDROGEN PEROXI DE : ClVIL ACTI ON NO. 05-666
ANTI TRUST LI TI GATI ON )

Thi s Docunent Rel ates To: ; MDL DOCKET NO 1682
DI RECT PURCHASER ACTI ON :

ORDER

AND NOW this 19th day of January, 2007, upon
consideration of plaintiffs' notion for class certification
(docket entry # 192), defendants' nenorandum in opposition
(docket entry # 243), defendants' notion to exclude the testinony
of Dr. John C. Beyer (docket entry # 250), plaintiffs' nmenorandum
in opposition (docket entry # 259), defendants' request for an
opportunity to respond (docket entry # 264), and plaintiffs’
response (docket entry # 265) and for the reasons articulated in

t he acconpanyi ng Menorandum of Law, it is hereby ORDERED that:

1. Plaintiffs' notion for class certification is
GRANTED,

2. Def endants' notion to exclude is DEN ED;

3. Def endants' request for an opportunity to respond
i s DEN ED

4, A plaintiff class (the "Class") is hereby
CERTI FI ED pursuant to Fed. R Cv. P. 23(b)(3) consisting of:

Al persons or entities, including state,

| ocal and nunici pal governnent entities (but
excluding defendants, their parents,
predecessors, successors, subsidiaries, and
affiliates as well as federal governnent
entities) who purchased hydrogen peroxi de,



sodi um per borate, or sodi um percarbonate in

the United States, its territories, or

possessions, or froma facility located in

the United States, its territories, or

possessions, directly fromany of the

def endants, or fromany of their parents,

predecessors, successors, subsidiaries, or

affiliates, at any tinme during the period

from Septenber 14, 1994 to January 5, 2005

(the "Cd ass Period").

5. The G ass is CERTIFIED for resolution of all
clains in direct purchaser plaintiffs' consolidated anended cl ass
action conplaint filed April 29, 2005 and all defenses asserted
in defendants' answers thereto;

6. The Cass is CERTIFIED for resolution of the
followi ng factual and | egal issues:

(a) Wiether defendants and others engaged in a
conbi nation and conspiracy to fix, raise, maintain, or stabilize
prices; allocate custoners and nmarkets; or control and restrict
out put of hydrogen peroxide, sodium perborate, and sodi um
percarbonate sold in the United States;

(b) The identity of the participants in the
al | eged conspiracy;

(c) The duration of the alleged conspiracy and
the nature and character of the defendants' acts perfornmed in
furtherance of it;

(d) The effect of the alleged conspiracy on the
pri ces of hydrogen peroxide, sodium perborate, and sodi um
percarbonate during the C ass Period;

(e) Wiether the alleged conspiracy viol ated the

Sher man Act ;



(f) \Wether the activities alleged in furtherance
of the conspiracy or their effect on the prices of hydrogen
per oxi de, sodi um perborate, and sodi um percarbonate during the
Class Period injured named plaintiffs and the other nenbers of
the C ass; and
(g) The proper neans of cal cul ating and
di stributing damages;
7. Pursuant to Fed. R Gv. P. 23(g), Anthony J.
Bol ognese, Esqg. of Bol ognese & Associates, LLC, M chael D.
Hausfel d, Esq. of Cohen, MIstein, Hausfeld & Toll, PLLC, Steven
A. Kanner, Esqg. of Mich Shelist Freed Denenberg Ament &
Rubenstein, PC, and Robert N. Kaplan, Esq. of Kaplan Fox &
Ki | shei mer LLP are APPO NTED cl ass counsel ; and
8. By February 16, 2007, the parties will SUBMT for
the Court's approval a class notice programand forns of notice
that are agreeable to counsel for all parties in the direct
purchaser action or, if the parties are unable to agree on proper
formof notice, proposed notice prograns and fornms of notice,
acconpani ed by a nmenorandum not to exceed five pages expl ai ning

the parties' conpeting positions.

BY THE COURT:

Stewart Dal zell, J.



