IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JERREL JAYNES : ClVIL ACTI ON
VS.

NO. 05-2567
JAMES L. GRACE, ET. AL.

VEMORANDUM AND ORDER

JOYNER, J. Decenber 27, 2006

This matter has been brought before the Court by
Respondents’ Objections to the Report and Reconmendation issued
by the Honorable Jacob P. Hart, United States Magi strate Judge on
March 22, 2006. After careful review of Judge Hart’s Report and
Recommendati on and the state court record, we shall sustain the
obj ections and deny the petition for habeas corpus inits
entirety.

Fact ual Backqgr ound

This case has its origins in an incident which occurred in
the early norning hours of July 20, 1995 when one Wl lard McC am
was shot twice in the back while sitting in his parked car on
Price Street in the Germantown section of Philadel phia while
waiting for a friend to finish working. As a result of this
shooting, M. MC amwas permanently paralyzed fromthe chest
down. Imrediately follow ng the shooting and while lying in the

street beside his car, M. McCaminformed the investigating



police officer that “Jerrel” shot him that “Jerrel” was

approxi mately 21 years old, was wearing a green nulti-col ored
shirt and a white hat and had been a passenger in a green Mnte
Carlo. Approximately 4 hours | ater, Defendant-Petitioner Jerrel
Jaynes was arrested for the shooting at his hone. Following a
two-day jury trial in January, 1997, M. Jaynes was convicted of
aggravat ed assault, carrying firearns on public streets or
property, possessing an instrunment of crinme (a handgun), and
crimnal conspiracy and was sentenced to an aggregate termof 17
% to 35 years inprisonnent.

On direct appeal, Petitioner alleged: (1) the evidence at
trial was insufficient to sustain a guilty verdict, (2) the trial
court erred in permtting the Commonwealth to introduce evi dence
that prior to the shooting, the victimhad punched Petitioner’s
girlfriend, thereby show ng notive, (3) several of the
prosecutor’s remarks in closing should have resulted in a
mstrial, (4) the sentence was excessive and outside the
sentenci ng guidelines and (5) his trial counsel was ineffective
in failing to present alibi evidence fromone Janmes Wng. On
March 22, 2000, the Superior Court denied the appeal and affirmned
the judgnents of sentence in all respects. Petitioner’s request
for allocatur to the Pennsylvania Suprene Court was denied on
August 22, 2000.

Thereafter, Petitioner, first acting pro se and then with



appoi nted counsel, filed a petition for collateral relief under
t he Pennsyl vani a Post Conviction Relief Act, 42 Pa.C S. 89541,
et. seq. The District Attorney’s office filed a nmotion to
dism ss that petition, which the PCRA court granted on Novenber
19, 2002. Petitioner tinely appeal ed and argued that PCRA
counsel was ineffective: (1) for failing to challenge trial
counsel’s ineffectiveness in telling the jury in his opening that
def endant had juvenil e adjudications, (2) for opening the door to
the adm ssion of notive evidence by stating in his opening that
Def endant had no notive to shoot the victim (3) for inproperly
advi sing himthat the Commonweal th could inpeach himw th his
juvenile drug conviction, thus vitiating his waiver of his right
to testify, (4) for failing to object to the court’s instruction
to the jury on notive and (5) in failing to object to the
prosecutor inproperly cross-examning the victimon redirect by
reading transcripts fromprior proceedings as evidence instead of
using themto refresh his recollection. On April 16, 2004, the
Superior Court affirnmed the denial of PCRA relief and the
Pennsyl vani a Suprenme Court issued an Order denying Petitioner’s
Petition for Allowance of Appeal on Novenber 24, 2004.

On May 31, 2005, M. Jaynes filed a counseled Petition for
Wit of Habeas Corpus in this Court seeking relief on the
foll ow ng grounds:

1. That trial counsel was ineffective for opening the door
to the issue of Petitioner’s notive for commtting the
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crime, when that issue had been precluded in a pre-trial
ruling on a Motion in Limne.

2. That trial counsel was ineffective for failing to file
Notice of an Alibi Defense and present James Wng as an
alibi witness and that appellate counsel was ineffective for
failing to raise this claimduring the nunc pro tunc appeal.
3. That trial counsel failed to object to the Court’s jury
instruction on notive and that appellate counsel was
ineffective for failing to raise this claimon direct
appeal .

4. That the evidence of crimnal conspiracy was
insufficient to sustain the conviction.

5. That the prosecutor committed prosecutorial m sconduct
during the cl osing argunent.

On June 27, 2005, this Petition was referred to Magi strate Judge
Hart for a Report and Recommendati on and on March 22, 2006, Judge
Hart issued a conprehensive Report and Recomrendati on in which he
found that the Pennsylvania Superior Court’s interpretation of
the affidavit submtted by the proposed alibi w tness, Janes
Wng, was erroneous and that the failure of M. Jaynes’ trial
counsel to file notice of and call M. Wng as an alibi wtness
resulted in a violation of Petitioner’s Sixth Amendnent right to
the effective assistance of counsel. As Judge Hart found no
merit to any of Petitioner’s other clains, he recommended that
the wit of habeas corpus issue on this basis only and that the
wit be stayed for a period of 180 days to permt the

Commonweal th to re-try the petitioner. On June 2, 2006% the

1 The objections are tinely filed as the tine for filing them was
ext ended via Court Orders dated April 13, May 24 and May 30, 2006.
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Commonweal th objected to Judge Hart’s Report and Recomrendati on
only insofar as his findings on Petitioner’s alibi wtness claim
and his recommendation to grant the wit are concerned. W
wite nowto address the Commonweal th’s objections.

Di scussi on

This nmatter was referred to Judge Hart pursuant to 28 U S. C
8636(b) (1), which provides the following in pertinent part:

(b)(1) Notw thstanding any provision of lawto the
contrary—

(B) a judge may al so designate a magi strate judge to
conduct hearings, including evidentiary hearings, and
to submt to a judge of the court proposed findings of
fact and recommendations for the disposition, by a

j udge of the court, of any notion excepted in

subpar agraph (A), of applications for posttrial relief
made by individuals convicted of crimnal offenses and
of prisoner petitions challenging conditions of

confi nement .

(C© the magistrate judge shall file his proposed
findings and reconmendati ons under subparagraph (B)
with the court and a copy shall forthwith be nmailed to
all parties.

Wthin ten days after being served with a copy, any party
may serve and file witten objections to such proposed
findings and recomendati ons as provided by rules of court.
A judge of the court shall make a de novo determ nation of
t hose portions of the report or specified proposed findings
or recommendations to which objection is made. A judge of
the court nay accept, reject, or nodify, in whole or in
part, the findings or recormmendati ons nmade by the nmagistrate
judge. The judge may al so receive further evidence or
recommt the matter to the magistrate judge with

i nstructions.

As noted, the Commonweal th takes exception to only that portion



of Judge Hart’s Report and Recommendation that found that
Petitioner’s trial counsel was ineffective for failing to notice
and call Janes Wng as an alibi witness at trial.

28 U.S.C. 82254(d) sets forth the standard by which the
federal courts are to resolve petitions seeking habeas corpus
relief:

(d) An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted with respect to any claimthat
was adjudicated on the nmerits in State court proceedings
unl ess the adjudication of the claim

(1) resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly
establi shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

In Wllianms v. Taylor, 529 U S. 362, 120 S.Ct. 1495, 1523,

146 L. Ed.2d 389, 430 (2000), the Suprene Court first had occasion
to consider the 1996 anmendnent to Section 2254(d) nade pursuant
to the Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA’). In setting aside the death penalty of the petitioner
in that case on the grounds that the Virginia Suprenme Court’s
finding that petitioner’s counsel was not ineffective was both
contrary to and invol ved an unreasonabl e application of clearly
est abl i shed federal |aw, the Court observed:

Under the “contrary to” clause, a federal habeas court may

grant the wit if the state court arrives at a concl usion
opposite to that reached by the Suprene Court on a question
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of law or if the state court decides a case differently than
the Suprene Court has on a set of materially

i ndi stingui shable facts. Under the *“unreasonabl e
application” clause, a federal habeas court may grant the
wit if the state court identifies the correct governing

I egal principle fromthe Suprenme Court’s decisions but
unreasonably applies that principle to the facts of the

pri soner’s case.

Wllianms, 529 U S. at 412-413, 120 S.Ct. at 1523. See Al so,

Douglas v. Cathel, 456 F.3d 403, 416 (3d Cr. 2006). For the

wit to issue, the state court’s application of federal |aw nmust

be objectively unreasonabl e. Medina v. Diquglielno, 461 F.3d

417, 427 (3d Gr. 2006), citing Lockyer v. Andrade, 538 U S. 63,

75-76, 123 S.Ct. 1166, 155 L.Ed.2d 144 (2003). It is not enough
that the state court’s decision was only incorrect or erroneous.

Ronpilla v. Beard, 545 U.S. 374, 125 S. Ct. 2456, 2462 (2005);

Waggins v. Smth, 539 U S 510, 520-521, 123 S.Ct. 2527, 156

L. Ed.2d 471 (2003). Stated otherwi se, the petitioner nust show
nore than that his interpretation of Suprene Court precedent is
nore plausible than the state court’s; rather, he mnust
denonstrate that Supreme Court precedent requires the contrary

outconme. Qutten v. Kearney, 464 F.3d 401, 413 (3d Cr. 2006);

Hackett v. Price, 381 F.3d 281, 287 (3d CGr. 2004).

It is by now wel |l -established that “the proper standard for
attorney performance is that of reasonably effective assistance”
and that “when a convicted defendant conplains of the
i neffectiveness of counsel’s assistance, the defendant nust show

that counsel’s representation fell below an objective standard of

7



reasonabl eness.” Strickland v. Washi ngton, 466 U. S. 668, 688,

104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984). A convicted
defendant’s claimthat counsel’s assistance was so defective as
to require reversal of a conviction or death sentence has two
conponents: first, the defendant nust show that counsel’s
performance was deficient, /i.e. made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed by the
Sixth Anmendnent. 1d. Second, the defendant nust show prejudice,
i.e., that “counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable.”
1d.?

Under Strickland, “a court deciding an actual

i neffectiveness clai mnust judge the reasonabl eness of counsel’s
conduct on the facts of the particular case, viewed as of the

time of counsel’s conduct.” Shelton v. Carroll, 464 F.3d 423,

438 (3d Cir. 2006), quoting Strickland, 466 U S. at 690; Fountain

v. Kyler, 420 F.3d 267, 275 (3d Cr. 2005). Thus, as the Court

in Strickland expl ai ned, significant deference is owed to the

strategi c decisions of counsel:

Strategi c choices made after thorough investigation of |aw
and facts relevant to plausible options are virtually
unchal | engeabl e; and strategic choices made after |ess than
conpl ete investigation are reasonable precisely to the
extent that reasonabl e professional judgnents support the

2 “It is also past question that Strickland qualifies as ‘clearly
established federal |aw, as determ ned by the Supreme Court of the United
States.’” Qutten, 464 F.3d at 414, quoting Wllians, 529 U S. at 391, 120
S.Ct. at 1512.



[imtations on investigation....Mreover, the reasonabl eness
of counsel’s actions may be determ ned or substantially
i nfluenced by defendant’s own statenents or actions.

Shelton, 464 F.3d at 423-424, quoting Strickland, 466 U S. at

691. See Also, Qutten, 464 F.3d at 417. See Also, Rolan v.

Vaughn, 445 F. 3d 671, 679 (3d Gr. 2006)(“Cenerally, federal
courts defer to state appellate court determ nations of fact.”)

and Lanbert v. Blackwell, 387 F.3d 210, 234 (3d G r. 2004)(sane).

In this case, the record reflects that Petitioner raised the
sole issue with which are now concerned on direct appeal. In
denyi ng the appeal and affirm ng the conviction, the Pennsyl vania
Superior Court utilized the follow ng standard articul ated by the

Pennsyl vani a Suprene Court in Commonwealth v. WAyne, 720 A 2d

456, 462 (Pa. 1998) and Conmmonwealth v. Davis, 541 A 2d 315, 318

(Pa. 1988) rather than Strickl and:

We inquire first whether the underlying claimis of arguable
nmerit; that is, whether the disputed action or om ssion by
counsel was of questionable | egal soundness. If so, we ask
whet her counsel had any reasonabl e basis for the
guestionabl e action or om ssion which was designed to
effectuate his client’s interest. |If he did, our inquiry
ends. If not, the appellant will be granted relief if he

al so denonstrates that counsel’s inproper course of conduct
worked to his prejudice, i.e., had an adverse effect upon
the outconme of the proceeding....Furthernore to prove that
counsel was ineffective for failing to call an alibi

wi t ness, appellant nust also show that, 1) the w tness

exi sted, was available to testify for the defense; 2)

counsel was aware of the existence of the witness, or should
have know of his existence and availability; 3) the proposed
wi tness was ready, willing and able to testify on behal f of
appel l ant; and 4) the absence of the proposed testinony was
so prejudicial as to have denied appellant a fair trial.
Commonweal th v. Lopez, 739 A 2d 485, 496 (Pa. 1999) citing
Commonwealth v. Hall, 701 A 2d 190, 201 (Pa. 1997).
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Superior Court Menorandum Opi nion of March 22, 2000 at pp. 13-14.
In reviewng the affidavit of Janmes Wng which was attached
to M. Jaynes’ supplenental brief, the Superior Court noted that
it recited the followng facts: 1) he was a housemate of
appel l ant during the tine of the shooting; 2) his room was
situated such that he coul d observe when peopl e wal ked up and
down the stairs; 3) between 8:30 and 9:30 of the night of the
shooting, appellant took his niece upstairs to baby-sit; 4)
before dozing off at around 2:00 a.m, he had not seen appell ant
go back downstairs; 5) he had informed M. Jaynes’ trial counse
of the above facts sone 3-4 weeks before trial; and 6) he was
present at the trial and was willing and available to testify if
call ed upon. The Superior Court then went on to hold:
We believe that M. Wng's affidavit satisfies the first
three el enments of Lopez: the witness existed and was
present, counsel was aware of the witness and the w tness
was wWlling to testify...(citation omtted) M. Wng's
affidavit, however, fails to allege sufficient facts to
create an alibi defense that would, if absent fromtrial, so
prejudi ce the defendant that he could not receive a fair
trial. M. Wng alleges that he saw appel | ant between 8: 30
and 9:30, but does not claimw th assurance that appell ant
did not |eave the house...(citation omtted) Therefore,
appel l ant has not fulfilled the threshold requirenents to
establish a claimfor relief due to counsel’s
i neffectiveness for failing to call an alibi wtness.
Superior Court Menorandum Opi ni on of March 22, 2000 at p. 15.
Al t hough the Superior Court did not cite specifically to
Strickland, it does appear that the ineffectiveness test which it

enpl oyed was substantively a correct recitation of federal |aw.
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| ndeed, the state court first considered whether the failure of
Petitioner’s counsel to call M. Wng “was of questionable |egal
soundness” and “whet her counsel had any reasonabl e basis for the
guestionabl e action or om ssion” (the decision to not call M.
Wng to testify as an alibi wtness) which was designed to
effectuate his client’s interest.” W now consi der whet her by
its application of the cited Pennsylvania state | aw, the Superior
Court reasonably applied federal |aw.

According to M. Wng's affidavit, (1) due to his recently
havi ng had a stroke and a neck operation, he had difficulty
sl eepi ng and spent nobst nights watching television in his room
which was |ocated in the front of the second floor of the house
he shared with M. Jaynes and his famly; (2) the chair in which
he sat faced the stairs | eading down to the first floor and he
could therefore see anyone com ng up or down the stairs; (3) on
t he night of the shooting, M. Jaynes had offered to baby-sit his
ni ece and took the child upstairs to his bedroom |ocated at the
rear of the second floor of the house to watch television; (4)
M. Wng started to doze off around 2 a.m and he heard a | oud
bangi ng at the front door, which turned out to be the police
officers comng to arrest M. Jaynes; and (5) he did not believe
there was any possible way that M. Jaynes could have left the
house that night without M. Wng having seen himor w thout him

havi ng asked either his nother or M. Wng to | ook after his
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ni ece.

In reviewng the affidavit in conjunction with the Superior
Court’s recited version of it, we agree with Judge Hart that the
Superior Court off-handedly dism ssed M. Wng' s statenent that
“[t]here was no possible way that Jerrel Jaynes left the house
that night, wthout nme seeing himgo down the stairs or asking
Cynthia [Jaynes] or nyself to watch the child.” Contrary to the
finding of the Superior Court, we believe that M. Wng did claim
W th assurance that M. Jaynes did not | eave the house. Thus, we
find that in this respect, the state court’s decision was
erroneous. As noted by Judge Hart, however, this conclusion does
not end our inquiry.

The question as framed by Strickland is whether trial

counsel’s representation fell bel ow an objective standard of
reasonabl eness, i.e., whether counsel nmade errors so serious that
he was not functioning as the counsel guaranteed by the Sixth
Amendnent and whet her these errors resulted in prejudice, i.e.,
“were so serious as to deprive the defendant of a fair trial, a

trial whose result is reliable.” Strickland, 466 U.S. at 688.

It is here that we nust part conpany with Judge Hart.

Judge Hart concl uded that because the only w tness |inking
Petitioner directly to the crime was the victimand there were
some inconsistencies in his testinony (as to whether the front

headl i ght of the car in which the assailant was riding was out
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entirely or nerely dimrer than the other and as to whet her
Petitioner was cl ean-shaven or had a goatee and sideburns at the
time of the shooting), there was a reasonable probability that
the inclusion of an alibi defense would have changed the outcone
of the trial. While we hold Judge Hart in the highest regard, it
appears to this Court that he disregarded the fact that
Petitioner’s trial counsel brought out the inconsistencies in M.
McClams testinony at trial and thus these were presented and
argued to the jury and the jury considered themin issuing its
verdict. The record in this matter further evinces that, despite
the inconsistencies into the details of the clothing worn by and
the car in which his assailant was riding, the victimw thout
hesitation imedi ately identified the petitioner as the person
who shot himwhile he lay in the street and believed he was
dying, and that his testinony on all of the other details of the
shooting, including the identity of his assailant, was consistent
t hroughout the prelimnary hearing and trial of this matter.

W also find that, despite M. Wng's belief that M. Jaynes
coul d not have left the house that night w thout his having seen
hi mgo down the stairs, it also appears fromhis affidavit that
t here woul d have been anple fodder with which to cross-exam ne

him?3 W do not know for sure what trial counsel’s inpression

3 Indeed, M. Wng was no doubt a somewhat biased witness, having

l[ived with the Jaynes fanmily since Petitioner was a child. H s ability to
observe and recall events may al so have been subject to question given that he
had suffered a stroke only one nonth before the shooting and his admi ssion
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was of M. Wng as a witness followng his interview or what his
strategy may have been with regard to M. Wng because no
evidentiary hearing was conducted on this point. However, as the
affidavit suggests that M. Wng' s alibi testinony nmay not have
been as air-tight as Petitioner would have us believe and as we
are required to give deference to trial counsel’s strategy, we
cannot say wth assurance that M. Savino s representation and
trial strategy was objectively unreasonabl e.

Furthernore, as Strickland and its progeny al so nake cl ear,

t he burden of denonstrating objective unreasonabl eness falls
squarely on the Petitioner with significant deference being given
to strategic decisions of counsel. Here, the defendant proffers
only the affidavits of Janes Wng and hinsel f (which essentially
echoes that of his proposed alibi witness). There is absolutely
no evi dence what soever as to what his trial counsel’s trial
strategy was or why M. Wng was not called to testify. 1In the
absence of such evidence, we are constrained to presune that M.
Savino affirmatively decided not to call M. Wng for, at |east,
t he reasons discussed in footnote 3 and that this decision was
obj ectively reasonabl e.

For these reasons, we cannot find that the state court’s

decision to deny Petitioner post-trial relief on the grounds that

that he started to doze off at around 2:00 a.m at which tine he heard the
police officers at the front door. The police records indicate that the
police arrived at M. Jaynes’ home to arrest himat 5:10 a.m on July 20,
1995.
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his trial counsel was ineffective in not calling M. Wng as an
alibi wtness was either contrary to or involved an unreasonabl e

application of federal |law as enunciated in Strickland, or was

based on an unreasonable determ nation of the facts in light of
the evidence presented. W shall therefore sustain the
Commonweal th’ s objection to the Report and Recomrendati on of
March 22, 2006 and shall deny the petition for wit of habeas
corpus on this ground as well.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JERREL JAYNES : ClVIL ACTI ON
VS.

NO. 05-2567
JAMES L. GRACE, ET. AL.

ORDER

AND NOW this 27t h day of Decenber, 2006, upon
consi deration of the Respondents’ (bjections to the Report and
Recomrendati on i ssued by United States Magi strate Judge Jacob
Hart on March 22, 2006 and Petitioner’s Response thereto, it is
her eby ORDERED that the Objections are SUSTAI NED, the remai nder
of the Report and Recommendation is APPROVED and ADOPTED and t he

Petition for Wit of Habeas Corpus is DENIED in its entirety.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




