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The Peter Principle, which Dr. Laurence J. Peter
proposed in his 1969 book of the same nane, observes that, "in a
hi erarchy every enployee tends to rise to his |evel of

i nconpetence." Laurence J. Peter, The Peter Principle 25 (1969).

Despite plaintiff's attenpt to nake it otherw se, the case before
us is nerely another exanple of the Principle at work.

After a successful stint as an applications manager for
Agi | ent Technol ogi es, Phil Angelico was pronoted to district
sal es manager, a job that he was sinply unable to performto his
superiors' expectations. The only thing unusual about Angelico's
case is that, rather than allowwng himto remain in a position
for which he showed little aptitude (as Dr. Peter woul d have
predicted), Agilent chose to fire him H's attenpts to recast
his termnation as age discrimnation |ack any basis in the
factual record and so we will grant Agilent's notion for summary

j udgnent . !

'Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P.
56(c). In resolving a notion for sunmmary judgnment, the Court
nmust draw all reasonable inferences in the non-novant's favor,

(continued...)



Fact ual Background?

In 2000 and 2001, plaintiff Phil Angelico was an
Application Engineering District Manager (AEDM in the Autonated
Test Group (ATG ® of Agilent Technologies. |In that position,
Angelico had five applications engineers in the Integrated Device
Manuf acturing division reporting to him That division was
responsi bl e for sem conductor testing. |In 2001, Robert Bauer
assuned a new position that included responsibility for ATG
Late in 2001, Bauer offered Angelico a pronotion to District
Manager, reporting directly to Bauer, with responsibilities for
managi ng both the application engi neers he had previously managed
and a field sales team The new position conbined the roles of
AEDM and District Sales Manager. After initially declining the
pronotion, Angelico eventually accepted.

Agi l ent's annual review process for its enpl oyees
culmnates in a Rank and Feedback Form (RFF) for each enpl oyee

that the enpl oyee's direct nmanager generally conpletes. Each

(... continued)
Bartnicki v. Vopper, 200 F.3d 109, 114 (3d Gr. 1999), and
determ ne whether "the evidence is such that a reasonable jury
could return a verdict for the nonnoving party." Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986). \Were, as here,
t he nonnoving party bears the burden of proof at trial, the party
nmovi ng for sunmary judgnment may neet its burden by show ng that
the evidentiary materials of record, if adm ssible, would be
insufficient to carry the nonnovant's burden of proof at trial.
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

> Because we are addressing Agilent's motion for
summary judgment, we construe the facts in the |ight nost
favorabl e to Angelico.

® ATG has since been spun-off fromAgilent (itself a
spin-off of Hew ett-Packard), and is now known as Veri gy.
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enpl oyee is assigned to one of three bands on the RFF: 1 for the
best perforners, 2 for average ones, and 3 for the weakest. In
his |last RFF as an AEDM Angelico was ranked in band 1. 1In
March, 2002, after just a few nonths in his new role, Bauer chose
to nove Angelico to band 2. By Decenber of 2002, after a full
year in the role, Angelico was ranked in band 3. 1In his
deposi tion, Bauer pointed out that this happens often:

[H e was taking on a new set of

responsibilities, you know. He was noving

fromthe AEDM to sal es manager, a quantum

leap in responsibilities, which called for

effective leadership. And that's fairly

classic. Someone takes on a new job or

pronotion and by virtue that you' re taking on

this pronotion, you know, it's understood

that you're not, you know, super-skilled in

that yet. Those are skills you'll have to

devel op. Cenerally, people suffer, you know.

Ranki ng drops when they take on pronotions.
Bauer Dep. at 27. 1In 2003, Angelico inproved his ranking to 2,
| argely by addressing Bauer's concerns about his sal es quota.

In the first half of 2004, Agilent failed to win the
"Cell Processor" business, an opportunity to sell test equi pnent
to IBMfor use in the design and production of the Mcrosoft Xbox
and Sony Playstation. This |oss was a major blow to the ATG
sal es division. Angelico hinself described it as "one of the
bi ggest | osses that | could inmagine in ny whole career.”
Angelico Dep. at 69. Angelico and Bauer had di scussi ons about
whet her one or both of themwould |lose their jobs as a result.

Nei t her Angelico nor Bauer lost their jobs in the
i mmedi ate aftermath, but Bauer suggested to Angelico that he

shoul d reassign Alan Smth, the sal esperson responsible for |BM



Bauer suggested that a younger, femal e sal esperson with nore
"fire in the belly" mght be better able to devel op rel ati onshi ps
Wi th the decision nmakers at IBM Bauer told Angelico that he had
repl aced an ol der nmal e sal esperson with a younger fenmale in the
past and had gotten good results. Angelico declined to repl ace
Smth because he did not believe that the | oss had been the sales
teamis fault. Angelico felt that Agilent's |loss was the result
of the product's deficiencies. Angelico went so far in an e-nmi
to Bauer in August, 2004, as to refer to Bauer's manager, Pascal
Ronde (who had determ ned that the sales teamhad failed), as "an
egotistical fool" and an "inbecile." Angelico Dep., Exh. 2, at
1- 2.

I n August, 2004, Bauer was involuntarily transferred to
anot her position. Before he left, however, he told Ronde that he
bel i eved Angelico should be returned to his forner position as an
AEDM  Bauer saw that Angelico was having difficulty | eading and
was not able to follow his ideas through to execution. Bauer had
recei ved conplaints on both of these issues from sal espeopl e
Angel i co managed.

Deborra Ahl gren repl aced Bauer as Angelico' s manager.
Ahl gren quickly found that Angelico's performance did not neet
her expectations. She felt that he "failed froma | eadership
perspective to provide the gui dance and nentorship and the | ead
by exanple [sic] that Agilent demands of its managers."” Ahlgren
Dep. at 69. In particular, Ahlgren felt that Angelico' s |ack of
faith in Agilent's senior nmanagenent, as exenplified in his

epithets for Ronde, made it difficult for himto be an effective



| eader. She also felt that his unwillingness to accept
responsibility for the sales teams role in the loss at | BM was
not consistent with Agilent's corporate culture, which highly
val ues taking responsibility for one's own m stakes.

Ahl gren attenpted to nentor Angelico about his
| eadership skills, but was not satisfied with his progress. On
Cctober 12, 2004, she gave Angelico a witten warning, the first
step in the Agilent disciplinary process. The warning was due to
"unaccept abl e performance in the area(s) of |eadership, taking
and giving direction, accepting criticismand maki ng appropriate
adj ustnents to performance.” Angelico Dep., Exh. 3.

On January 13, 2005, still not satisfied with
Angelico's progress, Ahlgren placed Angelico on probation, the
second step in the Agilent disciplinary process. The notice of
probation listed five specific incidents that had occurred since
the witten warning. These incidents contributed to Ahlgren's
sense that Angelico had "persisted in using mtigating | anguage
and in transferring accountability beyond [his] scope of
control.” Angelico Dep., Exh. 6. The notice of probation
clearly stated that "[u]nless imedi ate, significant, and
sust ai ned i nprovenent is noted, term nation of your enploynent
can occur at any tine within the probationary period." [d. On
February 15, 2005, Ahlgren nmet with Angelico to discuss the fact
that he had not nmet the perfornmance goals laid out in the
probation notice. On February 16, 2005, Ahlgren notified

Angelico that she was firing him



Foll owi ng Angelico's term nation, Ahlgren and Catherine
War zek tenporarily perfornmed his duties. On May 2, 2005, Agilent
hired a permanent replacenent for Angelico, Mchael MCaffrey.

At the time of his term nation, Angelico was 53 years
old. On that date, Ahlgren was 49 and Ronde was 42. Warzek was
40 when she took over sonme of Angelico's duties, and McCaffrey

was 46 when he was hired to assune those duties permanently.

Anal ysi s

Angelico alleges both disparate treatnent and di sparate
i mpact under the Age Discrimnation in Enploynent Act of 1967, 29
US. C 8 621, et seq. (ADEA) and violation of the Pennsylvania
Human Rel ations Act, 43 Pa. C.S. 8 951, et seq. (PHRA). Because
the sanme | egal standard applies to both the federal and state

claims, Kautz v. Met-Pro Corp., 412 F. 3d 463, 466 n.1 (3d Cir.

2005), we will address them together.

A. Disparate Treatnent

In order to succeed on his disparate treatnent claim
Angel i co nmust denonstrate that his age "actually played a role in
[the enpl oyer's decisionmaki ng] process and had a determ native

i nfl uence on the outcone." Hazen Paper Co. v. Biggins, 507 U.S.

604, 610 (1993). Because it is very rare that there is
concl usi ve direct evidence of actionable discrimnation,
plaintiffs nost often nust proceed under the fam liar burden-

shifting framework of MDonnell Douglas Corp. v. Green, 411 U S

792 (1973). Angelico nust first establish a prima facie case of

di scrimnation, which establishes a rebuttable presunption of it.



The burden then shifts to Agilent to advance a legitinmate, non-
discrimnatory reason for termnating Angelico. |If they are able
to do so, Angelico may still succeed if he can "denonstrate by
conpetent evidence that the presunptively valid reasons for his
[term nation] were in fact a coverup for a ... discrimnatory

decision." 1d. at 805.

1. Prinma Facie Case
"[Al plaintiff may establish a prima facie case of age
di scrimnati on under the ADEA by denonstrating that she: (1) was
a nmenber of a protected class, i.e., that she was over forty, (2)
is qualified for the position, (3) suffered an adverse enpl oynent
deci sion, (4) and was ultimately replaced by a person
sufficiently younger to permt an inference of age

discrimnation.” Duffy v. Paper Magic Group, Inc., 265 F.3d 163,

167 (3d Gr. 2001). Here, there is no question that Angelico was
over forty and suffered an adverse enpl oynent decision, but we
will exam ne the other two el enents closely.

Not surprisingly, the parties are at odds over how to
characterize Angelico's enploynment history as regards his
qualifications. On the one hand, Angelico points out that the
same good job performance that got him pronoted should be
sufficient to determine that he was qualified for the new
position. Agilent contends that his good reviews only
denonstrate his qualifications for his AEDM job, not his nore

demandi ng sal es managenent role.



Here, where we are concerned not with clearly objective
qualifications but with "softer” job skills such as | eadership
and managenent, we nust be concerned about the ease with which
such "qualifications" could be used to mask ot herw se
di scrimnatory enpl oynent actions. As our Court of Appeals has
observed, "while objective job qualifications should be

considered in evaluating the plaintiff's prina facie case, the

guesti on of whether an enpl oyee possesses a subjective quality,
such as | eadership or managenent skill, is better left to the

| ater stage of the MDonnell Douglas analysis." Wldon v. Kraft,

Inc., 896 F.2d 793, 798 (3d Cir. 1990). At this stage in the
process, then, we nust find that Angelico was qualified for his
posi tion.

More conplex is the question of whether Angelico "was
ultimately replaced by a person sufficiently younger to permt an
i nference of age discrimnation.”" Duffy, 265 F.3d at 167. As a
prelimnary matter, although there is sone discussion in the
bri efs about Catherine Warzek, who assuned sonme of Angelico's
duties after he left, it is clear on the undisputed facts that
Angelico was actually replaced by Mchael MCaffery, who was
seven years younger than Angelico. That determ nation, however,
still leaves the difficult question of whether McCaffery is
"sufficiently younger." O course, "[t]here is no magica
formula to nmeasure a particular age gap and determine if it is
sufficiently wwde to give rise to an inference of

discrimnation." Barber v. CSX Distribution Servs., 68 F.3d 694,

699 (3d Cir. 1995). This is plainly true since the inference of



age discrimnation would be very different in a case where a 40-
year-old was replaced with a 33-year-old than in a case where a
70-year-old was replaced wth a 63-year-old.

In the absence of a "magical formula,"” we nust resort

to case | aw. | d. In Narin v. Lower Merion Sch. Dist., 206 F.3d

323 (3d Cr. 2000), our Court of Appeals found that the
difference in age between a 56-year-old enpl oyee and one who was
49 was not sufficient to allow an inference of discrimnation.
Id. at 333, n.9. Indeed, it appears that our Court of Appeals
has never found a difference of |ess than seven years to be

4

sufficient to infer age discrimnation. See Steward v. Sears,

Roebuck and Co., 2006 W. 1648979 (E.D. Pa. June 13, 2006), at *14

(citing cases and finding a difference of 6.75 years
insufficient). Indeed, at |east one court in our circuit has
found, based on our Court of Appeals's jurisprudence, that there

is a categorical requirenent that the age difference be at | east

8 years. See Stafford v. Noranto of Del., Inc., 2000 W. 1868179
(D. Del. Dec. 15., 2000), at *3 fn.14.

Wiile we do not believe that this issue lends itself to
such precise quantification, we cannot find a sufficient age gap
here to permit an inference of age discrimnation. There is, we
think, no tenable distinction between this case and Narin, and so

Angelico has not nmet the fourth requirenent of Duffy. Angelico

* Angelico cites Keller v. Oix Credit Alliance, Inc.,
130 F. 3d 1101 (3d Gr. 1997) (en banc) as a counter-exanple where
a five-year age gap was deened sufficient, but fails to nention
(or perhaps fails to notice) that this finding is taken fromthe
dissent. |d. at 1117 (Lew s, J., dissenting).
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has, therefore, not made a prinma facie case of age

di scri m nati on.

2. Pretext Analysis

Even were we to find that a seven year difference in
age was sufficient, we would still be obliged to grant summary
j udgnent here. Angelico has failed to denonstrate that Agilent's
proffered non-di scrimnatory explanation -- nanmely, that Angelico
was not adequately performng his job -- is nmere pretext. In
order to denonstrate pretext, Angelico nust "submt[] evidence
fromwhich a factfinder could reasonably either (1) disbelieve
the enployer's articulated legitimte reasons; or (2) believe
that an invidious discrimnatory reason was nore |ikely than not
a notivating or determ native cause of the enployer's action.”

Keller, 130 F.3d at 1108 (quoting Fuentes v. Perskie, 32 F.3d

759, 763 (3d GCir. 1994)). Because Angelico has not shown either,
his claimnust fail.

W begin by noting that Agilent's proffered explanation
is clearly not a "post hoc fabrication." Fuentes, 32 F. 3d at
765. Agilent has provided e-mails and docunments covering al npst
t he whol e six nonths that Angelico reported to Ahlgren, and these
confirm Ahl gren's dissatisfaction with Angelico's perfornmance.
Even Angelico's response brief notes that "[e]mails from Deb
Ahl gren to Phil Angelico indicate that Ms. Ahlgren was unhappy
fromthe beginning with plaintiff's 'managenent style'." D

Resp. at 19.
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Angelico points to his long successful tenure with
Agi l ent and Hew ett-Packard as clear proof that he was an
exenpl ary enpl oyee. That evidence, however, is not probative of
his performance at his new job. The Peter Principle and our
everyday experience tell us that being good at one job is not a
guar ant ee of success at another.®> No reasonable jury coul d
concl ude, without further evidence, that Angelico's success at
managi ng engi neers was proof of his ability to nmanage a sal es
t eam

Per haps even nore inportant than Angelico's change of
position, however, is his change of manager. Certainly, when
Ahl gren took over responsibility for managi ng Angelico, federa
law did not forbid her fromhaving different priorities or a
| oner tolerance for certain failings than her predecessor. In

any case, it is clear fromthe record that Ahlgren was not al one

in her view that Angelico was ill-suited for his sal es nanagenent
possessi on. |ndeed, when Ahlgren took over, Bauer had al ready
recomrended that Angelico be reassigned. But even if Bauer -- or

for that matter the sal espeople who reported to him-- believed
Angelico's work was exenplary, if it did not neet Ahlgren's

expectations, she was within her rights to fire him See Billet

V. CIGNA Corp., 940 F.2d 812, 825 (3d Cr. 1991), overruled in

® Exanpl es are, of course, too nunerous, in too many
wal ks of life, to list, and so we offer but one exanple of this
fam |iar phenomenon. From The Naked and the Dead (1948) to The
Executioner's Song (1979), Norman Mailer's literary stature was
secure, but when he took the opportunity to direct the film
version of a later novel, his career took a turn that his
admrers wish it had never taken. See Tough Guys Don't Dance
(Cannon Rel easing, Zoetrope Filns, 1987).
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part on other grounds by St. Mary's Honor Center v. Hi cks, 509

U S 502 (1993) ("[What matters is the perception of the
deci sion maker. The fact that an enpl oyee disagrees with an
enpl oyer's eval uati on of himdoes not prove pretext.") (citations
omtted). "Barring discrimnation, a conpany has the right to
make busi ness judgnents on enpl oyee status, particularly when the
deci sion involves subjective factors deened essential to certain
positions.” Id.

In a further attenpt to show pretext, Angelico directs
our attention to Weldon, which he clains is directly on point.
I n W&l don, however, our Court of Appeals found sunmmary judgnent
i nappropriate in what it described as a "close case,” id. at 799,
because a finder of fact mght credit Wl don's testinony that
other mnority enpl oyees had experienced difficulty with the sane
manager. Here, by contrast, no evidence has been advanced of
ot her ol der enpl oyees who had difficulties with Ahlgren.

Angelico clains that Bauer once told himthat he should
repl ace one of his sal espeople, Alan Smth, with a younger
enpl oyee. Since Bauer had nothing to do with Angelico's

term nati on, however, his possible aninus agai nst ol der

enpl oyees® has no bearing on Angelico's clains. "[S]tray remarks
by non-decision nmakers ... are inadequate to support an inference
of discrimnation by the enployer." Gonez v. Allegheny Health

Servs., Inc., 71 F.3d 1079, 1085 (3d G r. 1995).

® W note in passing that Bauer hinself is only two
years younger than Angeli co.
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The only link Angelico has produced between Bauer's
comments and the circunstances of his own dismssal is that Bauer
had received pressure from Ronde to fire Smith.” W do not
believe that a reasonable jury could determ ne on that basis
al one that Ronde sought to renmove Smith, and, by extension,
Angelico, fromhis position on the basis of his age.®

Angelico has failed to produce any evidence that would
allow a reasonable jury to determ ne that he was not term nated
because of poor job performance or that his age was a notivating
factor is his termnation. Sunmary judgnent woul d thus be

appropriate even if we found that he had nmade out a prina facie

case.

B. Disparate |npact

If Angelico's disparate treatnment claimis lacking in
evi dence, his disparate inpact claimborders on the incoherent.
Angel i co® seems to believe that the primary difference between a
di sparate treatnent claimand a disparate inpact claimis that,
in a disparate inpact claim no show ng of discrimnatory intent
is required. As we read his brief, Angelico clains that because

he is a nenber of the protected class and was term nated,

" We do not find this unusual or unreasonabl e since
Smth was the sal esperson responsible for IBM the major client
ATG had just failed to wn.

8 At the time these events occurred, Smith was 57.

® Here, the standard | egal fiction of attributing
counsel's argunents to the litigant hinmself seens downright
unfair, but we will persist.
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"Agilent's actions had a disparate inpact on plaintiff.” D
Resp. at 23.
That is, of course, not sufficient to nmake out a claim

under Smth v. Gty of Jackson, 544 U.S. 228 (2005), which found

that disparate inpact clainms were cogni zabl e under the ADEA. "In
a disparate inpact claim a plaintiff challenges an adverse

enpl oyment action resulting froma facially neutral practice,

all eging that the practice has a disproportionate inpact on

menbers of the protected class.” Enbrico v. US. Steel Corp.,

404 F. Supp. 2d 802, 828 (E.D. Pa. 2005) (enphasis added). Here,
| ooking at both his conplaint and his response brief to this
notion, Angelico identifies neither a facially neutral practice
that resulted in his term nation nor any di sproportionate inpact
that any policy at Agilent has on ol der enployees. On this

al one, his disparate inpact claimnmnust fail.

Concl usi on

In sum we find that no reasonable jury could reach a
decision in Angelico's favor regarding his ADEA clains. Thus,
summary judgment in favor of Agilent is appropriate. Because the
standard under the PHRA is the sanme, summary judgnment is al so
appropriate on Angelico's claimunder that state statute.

W therefore attach an Order granting Agilent's notion

for summary judgnment as well as a Judgnment in favor of Agilent.

BY THE COURT:
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[s/ Stewart Dal zell,

J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI L ANGELI CO : CIVIL ACTI ON
V. :
AG LENT TECHNOLOG ES : NO. 06- 348
ORDER

AND NOW this 3rd day of October, 2006, upon
consi deration of Agilent's notion for summary judgnment (docket
entry # 18), Angelico's nmenorandumin opposition (docket entry #
21), and Agilent's notion for leave to file a reply brief (docket
entry # 25) as well as the reply brief attached as an exhibit to
the notion, and for the reasons stated in the acconpanying
Mermor andum of Law, it is hereby ORDERED that:

1. Agilent's notion for leave to file a reply brief is
GRANTED,

2. Agilent's nmotion for summary judgnent is GRANTED;
and

3. The derk of Court shall CLOSE this matter

statistically.

BY THE COURT:

/sl Stewart Dal zell, J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH L ANGELI CO ) G VIL ACTI ON
V. :
AG LENT TECHNOLOG ES NO. 06-348
JUDGVENT

AND NOW this 3rd day of QOctober, 2006, the Court
havi ng today granted Agilent's notion for sunmary judgnent, it is
hereby ORDERED that JUDGVENT | S ENTERED i n favor of defendant

Agi | ent Technol ogi es and agai nst plaintiff Phil Angelico.

BY THE COURT:

/sl Stewart Dal zell, J.




